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During 1991 the Conference participated in a wide range of activities 
addressing the structure of administrative agencies and how well those 
structures promote efficiency and fairness. 

Toward the end of the year the seventh Chairman of the Conference, 
Marshall J. Breger, became the Solicitor of Labor. I was designated by the 
President to be Vice Chairman. In the absence of a permanent Chairman it 
is the Vice Chairman's responsibility to serve as Chairman. 

Before he left, Chairman Breger created two special committees. 
The first, chaired by public member Lewis Engman, is examining the overall 
workings of the Conference itself with a view toward making recommenda- 
tions to the new Chairman upon appointment. The belief was that the 
Conference, whose stock and trade is examining the workings of other 
agencies, would benefit from a critical look at its own operations. 

The committee's mandate is broad. It will consider matters of 
structure, such as the balance between public and government members, the 
committee system, and role of the Council in matters of process such as 
selection of projects and consultants, the methods by which studies are 
evaluated by the membership, and the Conference's implementation efforts. 

This committee's responsibilities are unusual in at least three 
respects. First, it will be looking inward at the Conference itself rather than 
outward at another agency or program. Second, it will be operating without 
a consultant. Finally, it will be the only Conference committee that will not 
need to worry about its jurisdiction. It can broadly study what the Conference 
is doing, how well it is doing it, and how it can do it better. 

Thesecondcommittee, under the leadership of public member Eldon 
Crowell, is studying whether and to what extent the Conference should apply 
its administrative law expertise to the international arena where nations are 
now slowly developing new administrative law systems based on a rule of law. 
It will report to the new Chairman and the Council. 

To some extent, of course, the Conference has always been willing 
to offer its advice informally to foreign governments. Because the Confer- 
ence is recognized as a central source of technical expertise on the American 
administrative process, it regularly receives foreign dignitaries and renders 
practical assistance to a foreign government. But the provision of such advice 
has always been ad hoc, essentially a by-product of our domestic mission . The 



committee will examine whether the Conference's traditional role should be 
modified and if so, what would be its best objectives. 

Legislation passed the House of Representatives in November that 
would make explicit the Conference's authority to use its expertise to respond 
to requests for technical assistance from overseas. The legislation is now 
pending in the Senate. 

At the end of the year the United States Information Agency 
sponsored a Conference team, including public member William J. Kilberg 
and deputy research director Michael W. Bowers,on a factfinding trip to 
Russia, Ukraine, and Poland where they studied the means by which these 
governments are developing and implementing their new administrative 
procedures and whether the Conference can usefully assist their efforts. The 
team will report its findings to the special committee. 

Neither the pendency of the bill nor this pilot project limits the work 
of the special committee. Should Congress clarify the Conference's authority 
to assist foreign governments, the committee must recommend and the 
Council and I must decide precisely what the Conference's international role, 
if any, should be. But the principal mission of the Conference remains the 
same as always: to study the common problems affecting federal agencies, 
to exchange information, and to develop recommendations to improve the 
administrative process. 

During the year, the Conference continued its work in the area of 
administration of the civil money penalties for violations of air safety 
regulations. The Conference recommended that the administrative civil 
money penalty program be continued. This issue proved to be quite 
controversial. In fact, the committee and the Council presented different 
recommendations for the Assembly's consideration. 

The Conference examined another administrative program — the 
National Vaccine Injury Compensation Program — and suggested several 
steps that could be taken to alleviate problems. 

In the last 6 months, the Conference has made significant strides in 
carrying out the responsibilities Congress assigned it in the Administrative 
Dispute Resolution Act passed in 1990. The Conference held several training 
sessions to introduce the ADR specialists from each of the government 
departments and agencies to the requirements of and opportunities under the 
new statute. In early 1992 the Conference will be assisting agencies in the 
development of policy statements required by the new legislation. 

The President gave a significant boost to reducing the burdens of 
litigation when he issued Executive Order 12,778 in October to promote 
alternatives to litigation involving the government. In signing the Executive 
Order, the President noted that the federal government is the largest single 
consumer of legal resources and characterized civil justice reform as abso- 
lutely essential to our country's well-being. It was gratifying that the 
President invoked Recommendation 86-7 on case management, and the 
Conference is prepared to participate actively in this effort. 



Congress explicitly recognized the Conference's unique role as a 
procedure and process expert. The President, on November 21, signed into 
law the new civil rights legislation (Pub. L. No. 102-164). Included in the 
legislation is a section that provides procedures to protect Senate employees 
against discrimination. 

The law provides for the establishment of an office of Senate fair 
employment practice to consider alleged violations of applicable anti- 
discrimination provisions. The director of the office is required to adopt rules 
governing procedures and may consult with the Chairman of the Administra- 
tive Conference of the United States on the adoption of such rules. In addition, 
the director is also empowered to appoint hearing officers after considering 
any candidates who were recommended by , among others, the Administrative 
Conference of the United States. 




Robert S.Ross, Jr. 
Acting Chairman 
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^ Acting Chairman Robert S. Ross, Jr., presenting former Chairman 
Marshall J. Breger a distinguished service award at the December 
plenary reception. 
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Issues in administrative law and regulatory procedures are the purview 
of the Conference. As an independent agency, the Conference plays a vital role 
as an evaluator, researcher, advisor, and coordinator for programs and activities 
involving administrative law. As a scholarly institution within the federal 
government, the Conference often conducts basic research at the request of 
other government agencies and departments. 

Results of Conference work during 1991 were seen again in areas of 
adjudication. Additional areas in which the Conference made several 
recommendations include regulatory procedures and rulemaking. 

ADJUDICATION 

Federal Aviation Administration/National Transportation Safety Board 

In Recommendation 90-1, "Civil Money Penalties for Federal Avia- 
tion Violations," the Conference recommended continuing an administrative 
civil money penalty program for violations of air safety regulations. Congress 
then asked the Conference to study the question of where authority to adjudicate 
cases under this program should reside. Appeals in civil money penalty cases 
are currently heard by administrative law judges from the Department of 
Transportation, with review by the Federal Aviation Administration Adminis- 
trator. The National Transportation Safety Board has jurisdiction over some 
similar cases involving revocation or suspension of certificates for violations 
of air safety regulations. 

The program has been highly controversial. In considering the issues 
raised by the FA A program, the Adjudication Committee held a public hearing, 
at which a dozen persons testified. The consultant on this project, Professor 
Henry H. Perritt, Jr., from Villanova University Law School, also undertook to 
mediate a negotiated resolution of the issues. Because there is no one clearly 
preferable solution to the issues raised, Recommendation 91-8, "Adjudication 
of Civil Penalties Under the Federal Aviation Act," proposes that the various 
affected interests would best be served by developing a consensual resolution. 
If the parties are not able to agree on a solution , Recommendation 91-8 proposes 
that Congress transfer to the NTS B authority to hear appeals in cases involving 
civil money penalties involving pilots and flight engineers, with authority over 
all other civil money penalty cases remaining at DOT. This reflects the 
Conference's desire to balance concern over an appareift conflict that could 



arise in some cases from the FAA's authority over the air traffic control system, 
and the need not to undercut the Administrative Procedure Act's use of a unitary 
enforcement model in most administrative adjudications. 

The National Vaccine Injury Compensation Program 

In Recommendation 91-4, "The National Vaccine Injury Compensa- 
tion Program," the Conference suggests steps to alleviate problems in the 
administration of the National Vaccine Injury Compensation Program. The 
program, which became effective October 1, 1988, was established to reduce 
the burden and uncertainty of court litigation for dealing with claims of vaccine- 
related injury and to stabilize the supply and price of vaccines. It is unique 

among federal benefit 
programs in organiza- 
tional structure and 
decisionmaking pro- 
cesses. Claims are de- 
cided by the United 
States Claims Court fol- 
lowing initial determi- 
nations made by special 
masters to the Court. The 
J Conference recommends 
ways to improve admin- 
istration of the Program, 
including greater articu- 
lation of standards for 
eligibility and awards, 
and solutions to the tem- 
porary backlog of fil- 
ings from people claim- 
ing pre- Act injuries. The Conference's consultant for this study was Professor 
Wendy K. Mariner of the Boston University Schools of Public Health and 
Medicine. 




Consultant Wendy K. Mariner presenting findings 
of her research at the June plenary session. 



Social Security Representative Payee Program 

Over the last 15 years, the Conference has had an ongoing interest in 
the administration of social security programs. It has made a series of 
recommendations that address various procedural aspects of the programs, 
including procedures at each of the several levels of appeal, and use of expert 
decisionmakers. In 1991, the Conference took up consideration of the Social 
Security Administration's representative payee program. 



As part of its responsibilities to administer the social security pro- 
grams, in some cases the Social Security Administration appoints "representa- 
tive payees" for beneficiaries who are not capable of managing their own 
benefits. The program raises several procedural issues, including how to 
determine whether a representative payee was necessary, and if so, who should 
be appointed. SS A asked the Conference to examine the issues, and Professor 
Margaret Farrell, of Cardozo Law School, prepared a study. 

The Conference's consideration of the study led to Recommenda- 
tion 91-3, "The Social Security Representative Payee Program," in which the 
Conference proposes, among other things, that SSA develop standards for 
whether a representative payee should be appointed, who should be eligible for 
appointment, and how performance should be monitored. The Conference 
recommends specific changes to the procedures used in such determinations, 
that SSA be given additional authority to sanction representative payees who 
misuse beneficiary funds, and that SSA develop methods for increasing the pool 
of potential payees. 

This project not only addresses another aspect of the social security 
programs, but it also relates to issues that concern other government agencies 
because several other benefit programs have provisions for appointing 
"representative payees." 

JUDICIAL REVIEW 

Judicial Review in Export Controls Proceedings 

The Export Administration Act (50 U.S.C, App. §§2401 -2420) autho- 
rizes the United States Commerce Department to restrict exports of goods and 
technology from the United States in the interest of national security or foreign 
policy objectives. Evolving from emergency measures developed during 
World War II, the export control scheme has served primarily to restrict the 
access of certain nations to technology useful for military purposes. In part 
because the scheme was seen as temporary, the export control program has been 
statutorily exempted from the judicial review and administrative process 
provisions of the Administrative Procedure Act since comprehensive export 
control legislation was first passed in 1949. While subsequent statutory 
provisions have provided for limited judicial review of certain Department of 
Commerce actions under the Act, the review available remains more restrictive 
than that afforded under the AP A. Moreover, under the broad APA exemption, 
the Commerce Department has had little incentive to provide generally 
accessible explanations for its actions. 

In Recommendation 91-2, "Fair Administrative Procedure and Judi- 
cial Review in Commerce Department Export Controls Proceedings," the 
Conference concludes that this exemption from the APA's requirements is no 
longer justified. The export controls program does not appear to be "tempo- 
rary," although its focus changes to meet changing political circumstances. 
And the APA itself includes specific exemptions from its rulemaking and 
formal adjudication provisions for agencies' military and foreign affairs 



functions, which would be available when necessary. The Conference recom- 
mends that the APA exemption be repealed and that the Commerce Department 
take other steps to ensure the public has adequate access to information about 
export controls decisions and the reasons for them. 

Based on a study by Associate Dean Howard Fenton of the Pettit 
School of Law, Ohio Northern University, Recommendation 91-2 is in accord 
with the conclusion of a recent National Academy of Sciences study on export 
controls, which also urged repeal of the APA exemption. The Conference's 
consideration of this issue was particularly timely both because of the issuance 
of this study and because of the pendency in Congress of legislation to renew 
the Export Administration Act. Although Congress so far has not chosen to 
follow the recommendation, implementation efforts will continue. 

Specialized Review in Administrative Law 

Another study related to judicial review on which the Conference 
completed work this year concerns the use of specialized courts for review of 
administrative agency action. A follow-on to the work of the Federal Courts 
Study Committee, a congressionally-created group that issued recommenda- 
tions on the caseload and organization of the nation's federal court system in 
1990, the Conference's project developed from a paper Professor Harold Bruf f 
of the University of Texas School of Law originally prepared for that committee 
and then developed and revised for the Conference. Based on Professor Bruff s 
review of historical experience with specialized reviewing bodies, the Confer- 
ence concluded that creation of a single specialized court to review all 
administrative agency decisions would be unwise. Recommendation 91-9, 
"Specialized Review of Administrative Action," states this conclusion and goes 
on to identify factors the Conference believes Congress should take into account 
when deciding whether to create specialized reviewing bodies for particular 
types of administrative cases. The recommendation identifies criteria for 
determining whether a particular subject matter lends itself to specialized 
review and ways to structure a specialized court that are likely to increase its 
effectiveness- 

MEDIATION 

In December 1991 the Conference approved Recommendation 91-7, 
"Implementation of Farmer-Lender Mediation by the Farmers Home Admin- 
istration." The recommendation addresses issues that have arisen under the 
Agricultural Credit Act, a 1988 law that represented a broad attempt to deal with 
problems related to farm debt and resulting foreclosures. Among other things, 
the Act sought to encourage lenders to restructure loans when doing so would 
be in the government's interest and would help keep the farmer on the farm. The 
Act also provided for matching funds from FmH A for state mediation programs 
that were certified to meet prescribed standards. It further required FmH A to 
participate in such state mediation programs, and to make "a reasonable effort" 
to contact creditors and encourage them to take part in a restructuring plan. 

8 



Recommendation 91-7 stems from a report, by Conference consultant 
Leonard Riskin of the University of Missouri-Columbia School of Law, that 
examined the Farmers Home Administration's implementation of the farmer- 
lender mediation provisions of the Agricultural Credit Act of 1988. Pursuant 
to the Act, FmHA has vigorously offered financial support to existing state- 
sponsored farmer-lender mediation programs, taken part in these programs' 
mediation efforts prior to foreclosing on delinquent borrowers, and in most 
other states made available services to allow mediation of its disputes with 
delinquent borrowers. The study examines aspects of the history of these 
programs, tire types of disputes involved, FmHA's implementing rules and 
procedures, their effectiveness, and possible improvements. 

The recommendation finds that "FmHA's implementation of the 
Agricultural Credit Act's farmer-lender mediation provisions has been ener- 
getic and generally effective," but "recommends several steps to enhance the 
likelihood that mediation will be used, and used successfully, in future 
disputes." In brief, the recommendation calls for FmHA to encourage its field 
representatives to utilize "broad" approaches to mediation and to give these 
representatives greater discretion in negotiating the restructuring of loans. The 
proposal also c^s on FmHA to increase its efforts to encourage other federal 
agencies to participate in farmer-lender mediations and to take several other 
steps toward further informed use of mediation in these disputes. 

The Conference recommendation is based on findings that in some 
states mediators have taken a "narrow" approach, one emphasizing short 
proceedings that focus almost exclusively on whether non-FmH A creditors will 
adjust their debts enough to permit restructuring. A "broader" approach- where 
the mediator seeks to uncover the parties V real interests, help them develop 
responsive options, and deal with other related questions important to resolu- 
tion of difficulties between the farmer and lenders-is espoused. The Confer- 
ence was persuaded that the broader approach should be encouraged, because 
it appears likelier to yield agreements in some cases and because those state 
farmer-lender mediation agencies that have been most successful have 
practiced this approach. 

REGULATORY PROCEDURES 

Administrative Procedures Used in Antidumping and Countervailing 

Duty Cases 

Recommendation 91-10 "Administrative Procedures Used in 
Antidumping and Countervailing Duty Cases," addresses several possible 
reforms of the administrative procedures used in U.S. antidumping and 
countervailing duty cases. These cases usually arise whena petition is filed on 
behalf of a U. S . industry by one of several statutorily specified interested parties 
asking the U.S. government to impose special duties to offset dumping or 
subsidization. The government itself can also initiate cases. 

Dumping occurs when foreign companies export goods to the United 
States for sale at less than their **fair value." Antidumping duties may be 



imposed to offset the difference between the foreign market value and the U.S . 
price, if the U.S. industry producing like goods has suffered or is threatened 
with material injury. Countervailing duties may be imposed on goods exported 
to the United States that benefit from certain types of subsidies granted by a 
foreign government. 

The decision whether dumping or subsidization has occurred is made 
by the International Trade Administration (IT A) of the Department of Com- 
merce; the decision on injury is made by the U.S. International Trade 
Commission (ITC). These administrative decisions are subject to review, in 
the first instance, in the Court of International Trade, and then in the Court of 
Appeals for the Federal Circuit. 

In recent years, the use by the United States and other countries of 
antidumping and countervailing duty laws has been controversial. While many 
of the complaints about these laws are essentially about their substantive 
provisions, a number of the complaints concern procedural matters. In 
particular, some critics have contended that the high cost of defending these 
cases, which are often quite complex proceedings involving the collection and 
analysis of vast amounts of data and often continue for years, amounts to a new 
form of protectionism "process or procedural protectionism . At the same time, 
U.S . domestic producers complain that the great expense of invoking these laws 
virtually precludes their use by some petitioners deserving of relief. 

The Conference's recommendation suggests measures to reduce the 
time and expense associated with these proceedings. The ITA and the ITC are 
urged to develop factfinding procedures that improve development of the 
administrative record. Specific reforms are suggested to improve the effi- 
ciency of case processing at the ITA and to encourage more collegial 
decisionmaking by the ITC. The Conference also recommends that Congress 
authorize and fund a study of possible changes in the agency structure and 
judicial review procedures for antidumping and countervailing duty cases. 

The Conference's consultants for this project were Professors John H. 
Jackson of the University of Michigan and William J. Davey of the University 
of Illinois. 

Agency Cooperation with Foreign Government Regulators 

The Conference adopted Recommendation 91-1, "Federal Agency 
Cooperation with Foreign Government Regulators," which reflects the grow- 
ing need for regulatory cooperation between American administrative agencies 
and their counterparts abroad. The functions and regulatory objectives of a 
particular agency, its past experience in such cooperation, and the feasibility 
of reliance on a foreign counterpart's technical, administrative, or regulatory 
resources are among the factors determining whether, to what extent, and in 
what form that agency should engage in such cooperation and pursue regulatory 
harmonization. 

The recommendation, which is the result of research conducted by 
Professor George Hermann of Columbia University Law School, is based on 
a growing realization that domestic and foreign regulatory and enforcement 
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agencies face similar substantive problems, that their decisions increasingly 
have impacts in other parts of the world, and that they can also benefit from the 
exchange of information and sharing of resources. Such cooperation also will 
likely reduce the burdens that must be borne by the regulated interests and other 
affected parties due to the inadequate degree of commonality among different 
nations* standards. 

Supervision of GSEs 

During 1991 the Conference adopted Recommendation 91-6, "Im- 
proving the Supervision of the Safety and Soundness of Government Sponsored 
Enterprises," which had been tabled from 1990. The recommendation was 
based on a report by consultant Thomas H. Stanton, Esq. (A GSE is defined as 
a privately owned, federally-chartered financial institution with nationwide 
scope and specialized lending powers that benefits from an implicit federal 
guarantee to enhance its ability to borrow money.) 

The recommendation addresses issues of institutional capacity, ad- 
ministrative authority and enforcement powers, supervision, and promulgation 
of guidelines. 

Each GSE should be supervised for safety and soundness by a federal 
agency. That federal agency should have the express authority to examine 
financial conditions, set and enforce effective risk-related and minimum 
capital requirements, enforce necessary safety and soundness measures with 
cease-and-desist orders and other enforcement powers available to financial 
regulators, and reorganize the affairs of a failing institution. Also, the agency 
should obtain prompt and timely information and develop and maintain risk 
ratings of each GSE it supervises. The agency should, to the extent feasible, 
develop guidelines for invoking its supervisory and enforcement powers. These 
guidelines should be promulgated through notice-and-comment rulemaking. 

RULEMAKING 

During 1991 one of the three rulemaking projects, NLRB rulemaking, 
was completed and adopted as a recommendation. The other two projects- 
agency use of non-rule rulemaking and the procedural rule exemption to the 
Administrative Procedure Act notice-and-comment requirements-- 
are ongoing. 

Facilitating the Use of Rulemaking by the NLRB 

Recommendation 91-5, "Facilitating the Use of Rulemaking by the 
NLRB," was based on a report, by Professor Mark Grunewald of Washington 
and Lee University School of Law. The recommendation recognizes that the 
NLRB has formulated policy almost exclusively through administrative 
adjudication in spite of having been granted both rulemaking and adjudicatory 
power in its statutory charter more than half a century ago. Because of 
widespread appreciation of rulemaking as a means to resolve, by general 
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principle, issues that recur in adjudicatory hearings, controversy has centered 
on the Board's insistence on adjudication as virtually the only means to develop 
policy. The type of decisionmaking engaged in by the Board has implications 
for the type of data it collects, the openness of its policymaking, the breadth of 
opportunity for public participation, and the clarity and stability of the 
particular policy involved. 

In 1987 the Board announced it would use rulemaking to determine 
bargaining units in health care facilities. While Administrative Procedure Act 
notice-and-comment requirements demand only an opportunity for written 
comment on a proposed rule, the Board decided to hold four public hearings 
across the country and to permit limited cross-examination. A final rule was 
issued in April 1989. The American Hospital Association sought judicial 
review on the grounds that the rule had exceeded the B oard's statutory authority, 
that the Board was required to make unit determinations on a case-by -case basis, 
and that the rule was arbitrary and capricious. The Supreme Court upheld the 
rule. 

The Board's choice to use rulemaking in this case represented an 
effective, pragmatic response to a persistant policy problem. The Board 
accumulated an enormous amount of empirical data that had not been available 
in previous adjudications. The process also provided a degree of openness and 
broad-scale participation unavailable through adjudication. In addition, the 
rule is a model of clarity in a policy area that is extremely complex. 

The purpose of Recommendation 91-5 is to suggest steps to facilitate 
further rulemaking by the Board. In particular, the recommendation urges the 
Board to supplement its practice of policymaking through adjudication by 
continuing to use rulemaking in appropriate situations. The Board should 
publish rulemaking procedures that conform to informal rulemaking proce- 
dures of the Administrative Procedure Act. The Board should consider several 
factors in identifying appropriate subjects for rulemaking. These include the 
need for information beyond that normally available in adjudications, the value 
of participation by affected parties beyond those likely to particpate in an 
adjudicative proceeding, the need to establish policy promptly in new areas of 
responsibility or for new enforcement initiatives, the opportunity for stabilizing 
policy, and the likelihood that future litigation and enforcement costs may be 
lessened if a readily applicable rule is developed. Recommendation 91-5 also 
urges the Board to develop a policy to govern situations in which the subject 
of a proposed rule has already been the focus of consideration in prior 
adjudicatory proceedings. Finally, the recommendation suggests that Congress 
amend the National Labor Relations Act to confine preenforcement review of 
final Board rules to a single proceeding, authorized in the appropriate court of 
appeals. This authorization should include a reasonable time limit on seeking 
preenforcement review and preclude judicial review of rules at the enforcement 
stage concerning issues relating to whether the procedures employed in the 
rulemaking were adequate or whether there was adequate support for the rule 
in the administrative record. 
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OTHER RESEARCH ACTIVITIES 

The Conference conducts most of its research by using the services of 
outside academic or professional consultants, typically law professors with a 
strong interest in administrative law issues. After a consultant completes a 
commissioned study , the appropriate Conference committee reviews the report 
and discusses possible recommendations on the subject for consideration by the 
Assembly of the Conference. 

At the end of 199 1 approximately 25 research projects were underway. 
These included five large-scale projects that were requested by agencies and 
supported by interagency transfer of funds. These five include the following: 

The Federal Administrative Judiciary: Problems and Prospects: 

The Office of Personnel Management has requested the Conference's assistance 
in studying and evaluating the evolving administrative adjudication system and 
the role of administrative law judges (ALJs)andnon-ALJ adjudicators. A study 
team headed by Paul Verkuil, President of the College of William and Mary 
with Professors Daniel Gifford (University of Minnesota), Charles Koch 
(College of William and Mary) and Richard Pierce (Columbia University), will 
be preparing a report covering the selection, deployment, and independence of 
agency adjudicators. 

Judicial Review of Immigration Decisions: As a foUowup to the 
Conference-sponsored empirical study of judicial remands of agency cases by 
Professors Peter Schuck and Donald Elliott of Yale Law School, the Immigra- 
tion and Naturalization Service has sponsored a study of die immigration 
caseload in the federal courts by Professor Schuck. The study shows what types 
of immigration-related cases are appealed most often, where they are appealed, 
and with what results. 

The Juvenile Justice Grant Compliance and Monitoring System: 

The Office of Juvenile Justice and Delinquency Prevention (DO J) requested the 
Conference's assistance in evaluating the Office's regulatory and administrative 
procedures in determining and monitoring compliance with the 
deinstitutionalization, separation, and jail removal requirements of their state 
formula grant programs. Use of waivers, de minimis criteria, and settlement 
issues will be examined. Professor William Luneburg of the University of 
Pittsburgh, and Dr. David Altschuler and Dr. Michael Bell of Johns Hopkins 
University are conducting the study. 

Regulatory and Coordination Barriers to Federal Migrant 
Programs: The National Commission on Migrant Education has requested the 
Conference's assistance in identifying and suggesting solutions to coordination 
problems among the various programs that provide benefits to migrant 
farmworkers. Professors David Martin of the University of Virginia and Philip 
Martin of the University of California (Davis) are conducting this study. 
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New Approaches to Noise Control Regulation; Existing statutes 
direct EPA to conduct and coordinate federal noise control regulation. The 
program has not been funded since 1982, even though the pre- 1982 regulations 
are still in force. EPA requested the Conference consider the effect of this 
"freeze" on affected industry, workers, and federal-state relations, as well as 
new regulatory approaches to the problem. Professor Sidney Shapiro of the 
University of Kansas and Dr. Alice Suter prepared a report that is being 
reviewed by the Committee on Regulation. 

Other pending projects include the following: 

Agency Policymaking Through "Non-Rule" Rulemaking: There 
has been a discernible increase in agency efforts to make policy through means 
other than notice-and-comment rulemaking. Regulatory letters, manuals, and 
guidance documents have proliferated, perhaps as a way to avoid delays 
occasioned by Federal Register publication or Office of Management and 
Budget review. Courts have struggled with challenges to such issuances. 
Professor Robert A. Anthony of George Mason University is examining this 
trend and suggesting appropriate responses. 

Agency Procedures for Reviewing Discretionary Grant 
Applications: There is no government-wide statute covering the procedures 
agencies with grant authority must use in reviewing applications. Professor 
Thomas McGari ty of the University of Texas is examining agency discretionary 
grant programs, such as the Department of Housing and Urban Development's, 
as well as programs of agencies, including the National Science Foundation, 
which have a peer review procedure. This project looks at these and other case 
studies and is considering whether changes in agency grant programs are 
needed. 

Bank Regulatory Agency Administration of the Securities Act of 
1934: The four major banking agencies have significant authority to administer 
various provisions of the 1934 Securities Act, with respect to the institutions 
under their purview. This study, by Professor Michael P. Malloy of Fordham 
University, focuses on the agencies' implementation of this responsibility- 
including several agencies' practice of simply incorporating by reference 
regulations of the Securities and Exchange Commission. 

Choice of Forum in Government Contract Litigation: Under 
current law, challengers to government action in contract cases have a multi- 
plicity of forums. In preaward (bid protest) cases, challenges may be filed in 
a half dozen forums, including district courts, the General Accounting Office, 
or the General Services Administration Board of Contract Appeals (for com- 
puter-related contracts). In post-award disputes, the choice is between the U.S. 
Claims Court or the appropriate agency board of contract appeals. Professor 
Robert N. Davis of the University of Mississippi is evaluating the effect of the 
choice of forum. 
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Conflict Management Under the Endangered Species Act: Recent 
litigation in the Pacific Northwest over the effect of timber harvesting on the 
habitat of the rare spotted owl have focused attention on the need for better 
conflict management under the Endangered Species Act. This project exam- 
ines this and other case studies and seeks to propose improvements in the Fish 
and Wildlife Service's ability to deal with conflicts. Professors Julia WondoUeck 
and Steven Yaffee of the University of Michigan are conducting the study. 

Fair Housing Enforcement Procedures: Under the 1988 amend- 
ments, the Department of Housing and Urban Development (HUD) is charged 
with investigating and adjudicating housing discrimination complaints. Cases 
can, however, be "removed" from the administrative forum to federal district 
court by defendants. The study, conducted by Professor Leland B. Ware of 
St. Louis University, evaluates HUD case-handling techniques as well as the 
adjudication procedures. 

Inspectors General: The Conference, with the support of the Gover- 
nance Institute, is sponsoring a study of the role of Offices of Inspector General 
in carrying out responsibilities of internal oversight of agency programs and in 
preventing waste, fraud, and abuse. The study, being conducted by Dean Paul 
Light of the University of Minnesota's Hubert H. Humphrey Institute, is 
focusing on the independence, accountability, and investigative authority of 
inspectors general, and their relationships with Congress, the President, and 
agency program managers. 

Interim-Final Rulemaking: Professor Michael Asimow of the 
University of California at Los Angeles will supplement a report he has already 
written, concerning IRS use of the interim-final technique, by examining 
empirically agencies' behavior when they do use it. He will get answers to such 
questions as: Do agencies eventually issue a final rule? How long after the 
interim rule? 

Model Rules of Practice for Agency Adjudication: TheConference's 
Working Group on Model Rules has been working with Dean Michael Cox of 
Cooley Law School who has been serving as reporter for this effort to draft 
model rules. This project is expected to be completed in 1992. 

Non-APAProceduresforAssessing Civil Money Penalties: Theuse 

of APA adjudication procedures for assessing civil money penalties in admin- 
istrative proceedings is well-accepted. However, in various environmental 
laws. Congress has created bifurcated statutes allowing EPA to use non-APA 
procedures (including non-ALJ hearing officers) to assess small-amount civil 
penalties. EPA is attempting to develop implementing regulations for these 
laws, and the DC Circuit has ruled favorably (though not squarely) in an 
analogous enforcement case. The study, by Professor William Funk of Lewis 
and Clark Northwestern School of Law, examines and assesses this trend. 
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Overview of the Equal Access to Justice Act: Since its passage in 
1980, the "EAJA" (which allows for attorneys fees to be awarded to persons and 
small entities who prevail against the government) has been the subject of 
increasing agency and court litigation. Professor Harold Krent of the University 
of Virginia will review developments in this area, paying particular attention 
to the effect of the Act's "substantially justified" defense for government 
behavior. 

Procedural Constraints on Agency Investigations: The Adminis- 
trative Procedure Act provides little guidance on procedural limitations appli- 
cable to agency investigations. For example, how far does the right to counsel 
in Section 555 extend? Does it extend to persons questioned by agency 
inspectors? Can agencies regulate the presence of attorneys during testimony 
given by persons subpoenaed as part of an agency civil investigation? What 
about an agency's right to demand unescorted inspections? "Larger" issues such 
as the applicability of the exclusionary rule or the scope of the warrant 
requirement in agency investigations have obscured other practical procedural 
problems encountered by agencies. Professor Ronald Wright of Wake Forest 
University is studying these issues. 

The Procedural Rule Exemption From Notice-and-Comment 
Rulemaking: In response to the recent D.C. Circuit decision in ATA v. DOT, 
900 F.2d 369 (subsequently vacated on mootness grounds), the Committee on 
Rulemaking asked Conference Research Director Jeffrey Lubbers and Senior 
Attorney Nancy Miller to prepare a report sorting out the proper standards for 
invoking this exemption. The report and proposed committee recommendation 
have been distributed to agencies for comment. 

Rule 11-Type Sanctions in Administrative Proceedings: Under the 
recent addition to the Federal Rules of Civil Procedure, sanctions can be 
assessed against attorneys involved in frivolous lawsuits. This provision, while 
still somewhat controversial among the bar, has certainly resulted in some of 
the intended benefits. Should there be an analog in federal agency proceedings? 
Professor Carl Tobias of the University of Montana is studying this issue. 

Settlement of Superfund Disputes: The mounting backlog of 
Superfund enforcement cases has led EPA to develop new strategies for settling 
these cases, including expedited settlements with de minimis parties (allowed 
under a 1986 amendment to the Act). This empirical study by Professors 
Richard Revesz and Lewis Komhauser of New York University comprehen- 
sively analyzes all de minimis settlements as well as a sampling of 
non-de minimis settlements. 
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INFORMATION INTERCHANGE 
AND CLEARINGHOUSE 



The Conference serves as a valuable resource to Congress, federal 
agencies, and the public. Staff assist Senators and Representatives in drafting 
legislation pertaining to issues covered by Conference recommendations. 
Members and staff of the Conference are also available to work with federal 
agencies to revise or improve their administrative procedures. 

As a clearinghouse for information on administrative law, the Confer- 
ence maintains a library that contains a substantial collection of legal periodi- 
cals and reference guides on administrative law and procedure. The library is 
open to anyone, federal personnel and private citizens alike. In addition, the 
Conferencepublishes sourcebooks, which collect themostrelevantadministra- 
tive law statutes, as handy desk references for use by those whose work requires 
ready access to such material. 

The Conference is also committed to providing economical and 
effective education and training in current administrative law issues. Conse- 
quently, it sponsors regular seminars and colloquia on topics covered by its 
recommendations as well as emerging issues in the regulatory arena. On 
occasion the Conference sponsors hearings. All Conference programs are 
designed so that attendees can learn about developments in administrative 
practice and procedure. 

LEGISLATIVE ACTIVITIES 

The Conference regularly provides oral and written advice and 
assistance, both formally and informally, to Congress, the Office of Manage- 
ment and Budget, and other agencies on legislative matters , often involving the 
application of Conference recommendations to proposed legislative changes. 

At its December plenary session, the Conference adopted recommen- 
dations regarding the transfer of responsibility for the adjudication of certain 
air transport enforcement cases from the Federal Aviation Administration to the 
National Transportation Safety Board. Those recommendations, and the 
underlying year-long study that preceded them, were conducted pursuant to an 
express statutory directive contained in Pub. L. No. 101-370. That statute 
extended theFAA Civil Penalty Demonstration Project through July 31, 1992, 
and directed the Conference to submit a report by February 1992. 
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The Conference presented testimony on six occasions before House or 
Senate committees or subcommittees during 1991. "Both the Senate Banking 
Committee and the Resolution Trust Corporation Task Force of the Financial 
Institutions Subcommittee of the House Banking Committee asked for the 
Conference's assistance in examining the structure of the Resolution Trust 
Corporation (RTC) and its Oversight Board, and various legislative proposals 
for structural reform. Although the Conference has not specifically studied the 
operations of the RTC or its Oversight Board, it offered an analysis of the 
different forms of government institutions Congress had established over the 
years — such as boards, commissions, government corporations, and govern- 
ment-sponsored enterprises— and explained the advantages and disadvantages 
of each form. The Conference's presentation identified a number of models 
Congress can choose among to achieve its objectives in any RTC restructuring 
proposal. 

At the request of the Subcommittee on Social Security of the House 
Ways and Means Committee, the Conference addressed its views on reform of 
the Social Security Administration's disability determination and appeals 
process. Legislation introduced by Subcommittee Chairman Andrew Jacobs 
(H.R. 1799) to modify the determination and appeals process would incorpo- 
rate various elements of Conference Recommendations 87-6, "State Level 
Determinations in Social Security Disability Cases," 89-10, "Improved Use of 
Medical Personnel in Social Security Disability Determinations," and 90-4, 
"Social Security Disability Program Appeals Process: Supplementary Recom- 
mendation," including face-to-face contact with claimants at the initial deter- 
mination stage, improvements in methods for developing the record, and, as 
part of the overall package, abolition of the reconsideration stage. 

New civil rights legislation, Pub. L. No. 102-164, includes a section 
that provides procedures to protect Senate employees against discrimination 
based on race, color, religion, sex, national origin or disability. The amendment 
provides for the creation of an Office of Senate Fair Employment Practices that 
must establish procedures for consideration of alleged violations. In adopting 
procedural rules, the Director of the Office "may consult with the Chairman of 
the Administrative Conference." The Director is also empowered to appoint 
hearing officers "after considering any candidates who are recommended to the 
Director by the Federal Mediation and Conciliation Service, the Administrative 
Conference of the United States, or organizations composed primarily of 
individuals experienced in adjudicating or arbitrating personnel matters." 

The House passed H.R. 3379, a bill to amend the Administrative 
Conference Act to clarify the Conference's authority to respond to requests 
from foreign governments for administrative law and process advice and 
assistance. The bill was introduced on the Conference's behalf by Represen- 
tative Barney Frank, Chairman of the Administrative Law and Governmental 
Relations SubcommitteeoftheHouseJudiciaryCommittee, which oversees the 
Conference. A companion bill, S . 1642, was introduced in the Senate in 199 1 
by Senator Charles Grassley, the Ranking Minority Member of the Subcommit- 
tee on Courts and Administrative Practice of the Senate Judiciary Committee, 
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Hearings were held in the Senate in October, and at the end of the year the bill 
was awaiting Committee action. 

Senator Glenn, Chairman of the Senate Committee on Governmental 
Affairs, introduced S. 2039, the Federal Advisory Committee Act Amend- 
ments of 1991. Among other things, the bill incorporates the Conference's 
recommendation regarding the definition of "utilized committee" contained in 
Recommendation 80-3, "Interpretation and Implementation of the Federal 
Advisory Committee Act," 1 CFR §305.80-3, and the proposal for rationalizing 
the conflict-of-interest requirements applicable to advisory committees con- 
tained in Recommendation 89-3, "Conflict-of-interest Requirements for 
Federal Advisory Committees," 1 CFR §305.89-3. 

The Conference transmitted the ninth annual report on agency activi- 
ties under the Equal Access to Justice Act, covering agency action during fiscal 
year 1 99 1 . The Office of the Chairman presented its fourth annual seminar on 
the administrative process for Congressional staff. 

ADVICE AND ASSISTANCE TO AGENCIES 
AND FOREIGN GOVERNMENTS 

The Conference devoted substantial additional effort to providing 
advice and assistance to federal agencies in 199 1 , as part of its responsibilities 
under the Administrative Dispute Resolution and Negotiated Rulemaking Acts. 

The Administrative Dispute Resolution Act gave the Conference 
several new roles to assist agency implementation of ADR methods. To help 
agencies find opportunities to take advantage of ADR, Conference staff 
attorneys undertook a variety of activities ranging from addressing groups of 
interested personnel to developing roundtables, written advice, and materials 
to help agencies implement the Act. 

In March the Conference held a roundtable for dispute resolution 
specialists from almost 50 agencies, which marked an implementation mile- 
stone. Senator Charles Grassley and Congressman Dan Glickman, the Act*s 
sponsors, spoke of their expectations for the legislation. 

The Conference sponsored a day-long roundtable in July for more than 
125 federal personnel, primarily dispute resolution specialists appointed by 
agencies under the Administrative Dispute Resolution Act. The program 
provided an introduction to mediation, minitrials, fact-finding, negotiated 
rulemaking, arbitration, and other consensual processes encouraged by the new 
legislation. An edited version of the program's major presentations will be 
made available as a 2 1/2-hour instructional videotape for use by federal 
agencies. 

Almost 200 people gathered in October to discuss the concept and 
practicalities of using negotiations in the rulemaking process at a program on 
the Negotiated Rulemaking Act. Senator Levin gave the keynote address, 
emphasizing that the Act is discretionary, providing "guidelines and criteria for 
where reg neg is most likely to work, while leaving room for agencies to 
experiment." 
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Additional Conference activities in implementing the Administrative 
Dispute Resolution and Negotiated Rulemaking Acts are described in the 
Alternative Dispute Resolution Initiatives section (page 25). 

The Conference held a public hearing on whether the Federal Aviation 
Administration or the National Transportation Safety Board should be the one 
to hear cases under the FAA's civil money penalty program for air safety 
violations. Representatives from the FAA, NTSB, the Department of Justice, 
and a variety of aviation groups testified at the June 19 hearing. The public * 
hearing was part of a study begun at Congress' request. 

The Government in the Sunshine Act provides that agencies shall 
consult with the Office of the Chairman before publishing their initial set of 
regulations implementing the statute. Pursuant to this provision, the Office of 
the Chairman during 1991 reviewed the regulations proposed by two agen- 
cies — the Rural Telephone Bank and the Defense Nuclear Facilities Safety 
Board — recently brought within the requirements of the Act. 

The Conference also organized a seminar on rulemaking procedures 
for agencies subject to Executive Order 12,699, Seismic Safety of Federal and 
Federally Assisted or Regulated New Building Construction; commented on 
aspects of a Department of Health and Human Services' proposed rule under 
the Orphan Drug Act; commented on Department of Justice rules under the 
Radiation Exposure Compensation Act, and advised the Office of the Secretary 
of Education on procedural issues raised in an appeal from a state loan guaranty 
agency's decision to disqualify a vocational school from participation in 
student loan programs. 

In addition, the Conference — as a recognized source of expertise on 
administrative procedure and process issues — in 1991 undertook a project at the 
request of the United States Information Agency (USIA) to exchange admin- 
istrative law information with states that were part of the Soviet Union. 
Conference representatives traveled to Russia and Ukraine to lay the ground- 
work for an administrative law workshop in one of those countries in 1992. In 
Moscow, Conference representatives met with the head of the Administrative 
Law S ector at the Academy of Sciences ' Institute of S tate and Law and with the 
Deputy Minister of Justice for the Russian Republic. Law faculty at Moscow 
State University were interviewed as well. 

Conference representatives met in Kiev with the Ministry of Justice's 
Chairman of the Commission on Administration of Legislation on State and 
Social Construction, the Deputy Procurator General of Ukraine, and with 
academics, parliamentary staff advisors, and local officials — all members of 
Ukrainian Association of Jurists. 

On the return trip Conference representatives visited Warsaw 
— also at the request of USIA — to participate in an exchange of information 
with various Polish officials and others interested in legal reform. In Poland, 
they met with the Acting President of the Supreme Chamber of Control, an 
independent institution that reports direcdy to the lower house of parliament; 
university administrative law experts, including the Vice Chairman of the 
Institute of Administrative Law at Warsaw University; and officials from two 
other institutions in Poland — the President of the Foundation for the Support of 
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Local Democracy and the Director and faculty of the National School of Public 
Administration. 

AGENCY INTERCHANGE OF INFORMATION 

By statute the Conference is directed to "arrange for interchange 
among administrative agencies of information potentially useful in improving 
administrativeprocedure"(5U.S.C. §574(2)). Each year the Conference serves 
as a clearinghouse of information on administrative practice and procedure so 
that agencies can receive the benefit of each other's and the Conference's 
experience. 

The Conference continued to sponsor formal and informal meetings 
for agency personnel. It held several sessions of the Council of Independent 
Regulatory Agencies, which comprises the chairmen of all the independent 
regulatory boards and commissions. During 1991 speakers included Stephen 
B. Potts, Director of the Office of Government Ethics, Robert B . Hawkins, Jr. , 
Chairman of the Advisory Commission on Intergovernmental Relations, and 
Richard W. Porter, Special Assistant to the President and Executive Secretary 
to the Domestic Policy Council. 

In April the Conference sponsored a day-long forum — "Binational 
Dispute Resolution Procedures Under the United States-Canada Free Trade 
Agreement — ^Experiences to Date and Portents for the Future." The forum, 
which was spawned by the report of Conference consultant Andreas F. 
Lowenfeld, Professor at New York University School of Law, assumed special 
relevance in view of the current free trade negotiations involving Canada, 
Mexico, and the United States. 

In May the Conference presented its annual seminar for all members 
appointed by the President to serve on independent regulatory boards and 
commissions, 
government pro- 
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PUBLICATIONS 

The Conference issues several types of publications including reports, 
sourcebooks, and a newsletter. The Conference's publications reflect the 
variety of its research interests. 

During 199 1 one new book, A Guide to Federal Agency Rulemaking, 
2nd edition, and one brochure. The Ombudsman: A Primer for Federal 
Agencies, were published, as well as an updated version of the bibliography, A 
Bibliography 1968 - 1991. The popular sourcebook. Federal Administrative 
Procedure Sourcebook: Statutes and Related Materials, first published in 
1985, was updated in 1991, and the new volume will be available in 1992. 

Other types of publications the Conference issues include how-to 
guides, such as the Manual for Administrative Law Judges; the series of 
"Studies in Administrative Law and Practice"; and special studies of adminis- 
trative law issues, such as Multi-Member Independent Regulatory Agencies, 
A Preliminary Survey of Their Organization (1987). The Administrative 
Conference of the United States Recommendations and Reports, published 
each year, contains copies of Conference's formal recommendations and their 
accompanying reports. AppendixF, page 1 15, containsalist of the Conference's 
1991 publications, reports, and articles. 

All Conference publications are available through the Federal Deposi- 
tory Library Program. The U.S. Government Printing Office (GPO) sells some 
of the books. Appendix F identifies those publications available from GPO and 
provides information for purchasing copies. Archival and interlibrary loan 
copies are retained in the Conference's library at 2120 L Street NW. in 
Washington, DC. A limited number of copies of recent publications may be 
available from the Conference on request. 

COLLOQUIA 

Financial Institutions 

On March 21, Harris Weinstein, Chief Counsel of the Office of Thrift 
Supervision, headed a panel that included Sidney S. Rosdeitcher (Paul, Weiss, 
Rifkind, Wharton & Garrison) and Professor Charles W. Wolfram (Cornell Law 
School). Panelists debated the ethical obligations of lawyers who represent 
federally-insured savings institutions. While stating that the OTS does not 
intend to establish standards of professional conduct for the bar representing 
thrift institutions, Weinstein stated that institutions' regulators "cannot be 
satisfied . . . with minimally accepted conduct that avoids disbarment or other 
form of bar discipline. The safety and soundness of banks and thrifts [and] the 
protection of those who are the objects of fiduciary duties require a uniform 
adherence to the highest standards of our profession/' The ethical lawyer, he 
suggested, might have a duty to warn a financial institution's board of directors 
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of planned transactions that would be contrary to the directors' fiduciary duties 
and, if the warning was not heeded, consider resigning or even reporting the 
matter to the institution's federal regulator. 




Harris Wein- 
steiriy Chief 
Counsel, Office 
of Thrift Super- 
vision, chairing 
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Conference' s 
March 21 collo- 
quy. 



Supreme Court 

At the Conference's September 19 colloquy, Theodore B. Olson, a 
partner with Gibson, Dunn & Crutcher, and law professors Thomas O. 
Sargentich (American University, Washington College of Law) and William F. 
Funk (Lewis & Clark Northwestern School of Law) reviewed administrative 
law cases decided by the Supreme Court during its last term and discussed their 
relevance to cases currently on the docket. The big question mark was how then- 
Judge Clarence Thomas would affect the equation. Mr. Olson reviewed 
separation of powers cases and suggested possible areas of future interest. 
Professor Sargentich analyzed the state of Chevron deference, which he called 
a kind of Rorschach test, as its application seems to depend on the justice who 
is applying it. Professor Funk noted that Air Courier Conference of America 
V. American Postal Workers Union was the only administrative law case 
decided on the basis of standing in the Supreme Court's last term. There the 
Court concluded that the union was not within the zone of interests protected 
by the statute. 

Asbestos 

Five panelists debated an administrative alternative to tort litigation 
forresolvingasbestosclaimsataOctober 31, 1991 colloquy. The program was 
organized by Professor Lester Brickman (Cardozo Law School, Yeshiva 
University), who prepared a paper outlining a proposed administrative system 
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for resolving asbestos claims. While U.S. District Judge Jack Weinstein 
questioned whether an administrative system is preferable, Howard Samuel, 
President, Industrial Union Department, AFL-CIO, believes "we must con- 
struct a new system , at the federal level, which is dedicated to meeting the needs 
of workers who suffer from occupationally-related disease." 

On the one hand, plaintiffs' lawyer Ronald Motley (Ness, Motley, 
Loadholt, Richardson & Poole) stated that the issue "is a moral one, one of 
justice" not a "mere administrative problem that needs to be solved with 
bloodless precision." On the other hand, defense lawyer Andrew Berry 
(McCarter & English) suggested ameliorative steps courts could take to deal 
with present impairment claims. Berry favors an administrative approach, 
which would reduce transaction costs and provide more uniform benefits to 
claimants. Dr. Deborah Hensler (The Institute for Civil Justice, The Rand 
Corporation) found merit to Professor Brickman's proposed administrative 
solution to the problem. 







Dr. Deborah Hensler addressing attendees at the October 31 colloquy 
Judge Jack Weinstein and Howard Samuel listen. 
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ADRStREG NEG 
iMpyEWIEMmTION 



The Conference's dispute resolution program was the major imple- 
mentation initiative for 1991 following enactment of two new laws (the 
Negotiated Rulemaking Act of 1990, Pub. L No. 101-648 and the Administra- 
tive Dispute Resolution Act, Pub. L No. 101-552) encouraging greater use of 
alternative means of dispute resolution (ADR) and negotiated rulemaking. Pub. 
L. No. 101-648 clarifies the authority of federal agencies to establish negoti- 
ating committees to draft proposed regulations and encourages them to do so. 
Pub. L. No. 101-552 establishes a federal policy actively favoring public sector 
use of mediation, arbitration, and similar alternatives to litigation. The two acts 
were consistent with Conference recommendations and followed 3 years during 
which the Conference in cooperation with the American Bar Association 
supported Congress' effort. 

In passing the new laws, Congress sent a clear signal to agencies, 
reviewing courts, and persons dealing with the government that the use of less 
adversarial processes will be encouraged and supported. Congress found that 
the same considerations that make alternatives to litigation attractive to state 
agencies, courts, and the private sector are likely to render them useful in many 
cases in which federal agencies now participate. 

The ADR Act directs the Conference to work with federal agencies in 
assisting their use of ADR. The Conference is also directed to report to Congress 
on agencies* implementation of the Act and to offer training and other support. 
The Negotiated Rulemaking Act does not place specific requirements on 
agencies, but does establish a key advisory and reporting role for the Confer- 
ence. In addition, the Conference is authorized to assist agencies in creating 
appropriate funding mechanisms for negotiated rulemaking committees. 

Beginning in early 1991, most agencies began to take steps to carry out 
the legislation. By the end of the year, virtually every agency had informed the 
Conference of its designation of a senior official as dispute resolution specialist. 
Throughout 1991 the Conference worked to educate these agency dispute 
resolution specialists and other affected personnel regarding ADR methods and 
their actual and potential uses in agency disputes. The first of three Conference- 
sponsored, day-long roundtables was held on March 19. The presentations and 
discussions familiarized agency personnel with the ADR Act, its goals and 
provisions, and the experiences of several agencies that have used ADR with 
success. Senator Charles Grassley and Congressman Dan Glickman, the Act's 
sponsors, spoke of their expectations for the legislation and for agency 
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foUowthrough. A second roundtable, on July 24, offered greater detail on the 
various ADR processes that agencies may use and sought to help agencies begin 
to analyze the kinds of cases for which they may be appropriate. The third 
roundtable, on October 2, focused on negotiated rulemaking and provided 
expert advice on successful use of this cooperative approach to drafting 
regulations. From 125 to 200 government employees attended each roundtable. 

Conference staff also worked extensively with agency personnel in 
1991. Meetings with personnel from dozens of agencies emphasized that an 
agency's dispute resolution policy should not be thought of simply as a 
document to be written and put into agency manuals, though that certainly may 
be a part of agency ADR activities. Developing a policy under the ADR Act 
should set in motion an ongoing process within each agency, with the 
designated agency dispute resolution specialist as both initial catalyst and long- 
term supporter. As part of this process, during 199 1 the Conference sought to 
familiarize key personnel in many agencies with the variety of consensual 
processes now available. The Conference organized or participated in almost 
a dozen agency-specific programs focusing on ADR and negotiated rulemak- 
ing. These included various presentations, panels, demonstrations, and discus- 
sions at the Departments of Labor, Interior, Transportation, and Health and 
Human Services, and the Securities and Exchange Commission, Pension 
Benefit Guaranty Corporation, National Security Agency, and General 
Services Administration. 

Once a specialist, or his or her staff or work group, is familiar with the 
range of available procedures and any legal or policy issues they raise, the 
Conference assists them in reviewing, with other affected officials and private 
entities, each category of dispute in which the agency is typically involved. 
Section 3(a)(2) of the ADR Act lists several categories for review: formal and 
informal adjudications, rulemaking, enforcement actions, issuing and revoking 
licenses or permits, contract administration, litigation, and — just in case 
anything got left out — "other agency actions." The focus of the review is to 
ensure that the term "dispute" is not construed narrowly; it goes far beyond 
court litigation and formal adjudication under the Administrative Procedure 
Act, to encompass virtually any dispute concerning an agency program. The 
Conference consulted closely with several agencies as they began their policy 
reviews, advised on several agency draft policy statements, and worked with 
these agencies to help integrate the statements into a broader implementation 
plan for each agency. The Conference also assisted several of these dispute 
resolution specialists in developing training and educational programs, pilot 
projects, and related materials. 

During 1992 the Conference will continue the consultative activities 
it began in 1991, and expand in several new directions. The Conference will 
intensify its policy consultation role. Conference staff will provide agencies a 
guidance document intended to assist personnel in implementing the ADR 
Act's call for policies and training. The guidance document briefly explains the 
Act and its requirements, describes the operation of the consultation process 
under the ADR Act, and offers advice and further resources for agencies on 
finding and hiring neutrals, institutionalizing ADR methods, and evaluating 
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ADR experiments. The Conference is also developing a manual that discusses 
legal questions arising under the ADR Act, which is expected to be ready in 
mid- 1992. 

The Conference plans to establish a schedule for receiving proposed 
dispute resolution policies from all agencies for review and consultation. It will 
also expand its assistance to interested agencies to ensure that their policies, 
once adopted, are implemented and carried through. The Conference expects 
that this assistance will include aid to agencies in finding neutrals, helping them 
to establish processes for reviewing potentially susceptible cases, evaluating 
progress, and making mid-course adjustments as agencies gain experience. 

The Conference will continue to offer agency dispute resolution 
specialists (and selected others) introductory programs on the various forms and 
uses of ADR and practical issues in building ADR into agency decisionmaking. 
Among these are likely to be programs on finding and hiring qualified neutrals, 
developing useful evaluation tools to measure the relative costs and benefits of 
ADR processes, and specific applications in selected agency activities (e.g., 
contracting, personnel). In addition, it will develop a series of more intensive 
training sessions in basic mediation skills and help in the development of 
reporting and evaluation instruments. Several 2 or 3-day mediation training 
programs will be offered to federal agency employees. Other courses are 
planned that will train selected agency personnel so as to enable them to offer 
others in their agency in-house mediation training (i.e., "training trainers")- 

Using the instructors and materials developed for workshops and 
roundtables and with the financial assistance of private foundations, the 




Agency designated dispute resolution specialists at the March 19 roundtable, 
the first implementation activity of the ADR Act. 
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Conference worked to develop instmctional videos for agency personnel. Some 
of these are comprised of edited segments from earlier roundtables, like the July 
session introducing agencies to ADR methods and their uses and the October 
roundtable on negotiated rulemaking. Another, shorter video (approximately 
20 minutes) will seek to introduce the ADR Act to federal personnel and explain 
potential benefits to agencies. 

The Conference is convening a small group of agency dispute resolu- 
tion specialists to begin work on issues of general concern, likely including 
creation of training programs, contracting matters, evaluation questions, and 
development of agency policies under the Act. 

During the year the Conference fully implemented the roster of dispute 
resolution neutrals required by the ADR Act. The Act also mandates that the 
Conference establish standards for neutrals listed on the roster. These standards 
require neutrals who desire to be listed to provide information on their 
experience, formal educational background, and professional affiliations that 
would be of greatest relevance to agencies or other disputants seeking names 
from the roster for their particular dispute resolution needs. 

Throughout the year Conference staff par ticipated in numerous agency 
ADR training programs, including programs of the Equal Employment Oppor- 
tunity Commission, the Air Force Institute of Technology, the Department of 
Labor (including the Department of Labor's Advisory Council on Employee 
Welfare andPension Benefit Plans), the Securities and Exchange Commission, 
the General Services Administration and the Department of Transportation. 
During 199 1 Conference staff also participated in ADR training activities with 
the Federal Executive Institute (Charlottesville, VA) and the Office of 
Personnel Management's Western Executive Center (Denver). 




Public member Owen Olpin making remarks at the October 3 roundtable on 
negotiated rulemaking. 
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During fiscal year 1 99 1 the Conference's appropriation was $2,079 ,000. 
This is the first increase since fiscal year 1988. 

Dollar Amounts 

1991 appropriation $2,079,000 

Appropriation Language 

For necessary expenses of the Administrative Conference of the 
United States, established by the Administrative Conference Act, as amended 
(5 U.S.C. §§571 et seq.), including not to exceed $1,000 for official reception 
and representation expenses; $2,079,000. 

Programmatic Application of Funds (in thousands of dollars) 

General Administration 440 

Personnel Compensation 1,376 

and Benefits 
Formal Recommendations 139 

(Research; reports) 
Implementation and Advisory 50 

(Agency assistance) 

Clearinghouse 74 

(Information interchange) 



Budget Authority 
Outlays 


2,079 
1,878 


Reimbursable Programs 

Obligation Authority 
Outlays 


188 
188 


Totals: Direct and Reimbursable Programs 
Obligation Authority 
Outlays 


2,129 

2,066 



Personnel Resources — FTEs: 24 
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A. Members of the Administrative Conference 
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H. The Administrative Conference Act 
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THE COUNCIL 

Chairman Robert S. Ross, Jr. (Acting)^ 
Marshall J, Breger^ 

Vice Chairman Robert S . Ross, Jr 

Government Members Philup D. Brady 

Richard C. Breeden 
Constance Berry Newman 



Public Members 



Susan Au Allen^ 
Harold R. DeMoss, Jr. 
Walter Gellhorn 
Trudi M. Morrison^ 
R. Carter Sanders 
Edward L. WEroENFELD 



GOVERNMENT MEMBERS 



Department of Agriculture 

Department of Commerce 

Commission on Civil Rights 

Commodity Futures Trading Commission 

Consumer Product Safety Commission 

Department of Defense 

(Armed Services Board of Contract Appeals) 
Department of Education 

Department of Energy 

Environmental Protection Agency 



John Golden 
Wendell L. Willkie II 
Emma Monroig 
William P. Albrecht 
Anne Graham^ 
Carol Gene Dawson^ 
Terrence O'Donnell 
Robert L. Gilll^t* 
Paul E. Willl\ms'^ 
Theodore Sky 
Stephen Y. Winnick'' 
John J. Easton, Jr. 
Stephen A. Wakeheld^ 
Raymond B. Ludwiszewski 
E. Donald Elliott^ 
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Equal Employment 

Opportunity Commission 

Federal Communications Commission 

Federal Deposit Insurance Corporation 

Federal Election Commission 

Federal Energy Regulatory Commission 

Federal Maritime Commission 

Federal Reserve System 

Federal Trade Commission 

General Services Administration 

Department of Health and Human Services 

(Food and Drug Administration) 

(Social Security Administration) 

Department of Housing and 

Urban Development 

(Administrative Law Judge) 

Department of the Interior 

(Inspector General) 

Interstate Commerce Commission 

Department of Justice 

(Executive Office for 

Immigration Review) 

Department of Labor 

(Occupational Safety and 

Health Administration) 

Merit Systems Protection Board 

National Aeronautics and 

Space Administration 

National Labor Relations Board 

Nuclear Regulatory Commission 

Occupational Safety and 

Health Review Commission 

Office of Government Ethics^^ 

Office of Management and Budget 

Office of Personnel Management 

Securities and Exchange Commission 

Small Business Administration 

Department of State 

Department of Transportation 

(Federal Aviation Administration) 

Department of the Treasury 
(Internal Revenue Service) 



R. Gaull Silberman 
Robert Pettit 
Roger A. Hood 
Lawrence M. Noble 
[Vacant] 

Catherine C. Cook'' 
Francis J. Ivancie 
J. Virgil Mattingly, Jr. 
Mary L. Azcuenaga 
Robert C. MacKichan 
Michael J. Astrue 
[Vacant] 
Frank E. Young'' 
Daniel L. Skoler 

Frank Keating 
Alan W. Heifetz'' 
Timothy Glidden 
James R. Richards^^ 
Edward J. Philbin 
Kevin R. Jones 

William R, Robie" 
Seth D. Zinman 

Alan C. McMillan 
Daniel R. Levinson 

Edward A. Frankle 
James M. Stephens 
Weluam C. Parler 

Earl R. Ohman, Jr. 
Stephen D. Potts 
[Vacant] 
Jaime Ramon 
James R. Doty 
Michael Wyatt 
Sally E. Narey* 
Edwin D. Williamson 
Neil R. Eisner 
Kenneth P. Quinn 
Gregory S. Walden'' 
Jeanne S. Archibald 
James J. Keightley 
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U.S. International Trade Commission 

U.S. Postal Service 

Department of Veterans Affairs 



AnneE. Brunsdale 
Stephen Ebbert Alpern 
Frederic L. Conway III 
Corneous C. Shields'' 



PUBLIC MEMBERS 



Curtis H. Barnette 

David Q. Bates, Jr. 

Warren Belmar 

Kenneth J. Bialkin 

Arthur Earl Bonfield 

Eluot Bredhoff 

James H. Burnley IV 

Ronald A. Cass 

James W. Cicconi 

Charles J. Cooper 

Eldon H. Crowell 

Arthur B. Culvahouse, Jr. 

Stuart E. Eizenstat* 

E, Donald Elliott 

Lewis A. Engman 

Fred F. Fielding 

Marvin E. Frankel 

Ernest Gellhorn 

Michael D. Hawkins 

Wiluam H. Heyman'^ 

Sally Katzen 

Robert M. Kaufman 

Frederic Rogers Kellogg 



Wiluam J, Kilberg 
Dennis J. Lehr" 
Richard J. Leighton^ 
Bevis Longstreth* 
James C. Miller III 
Joseph A. Morris 
Betty Southard Murphy 
Theodore B. Olson 
William T. Quillen" 
Bruce Rabb 
Jonathan Rose 
Abraham D. Sofaer 
Stuart J. Stein 
Peter L. Strauss^ 
Phillip N. Truluck 
Michael M. Uhlmann 
Paul R. Verkuil^ 
David C. Vladeck 
Michael B, Wallace 
William H. Webster 
Richard A. Wegman 
Jonathan Weiss 
Richard S.Williamson 



LIAISON REPRESENTATIVES 



ABA Administrative Law Section 

ABA National Conference 

of Administrative Law Judges 

Administrative Office of the U.S. Courts 

Advisory Commission on 

Intergovernmental Relations 

Council on Environmental Quality 

Farm Credit Administration 

Federal Administrative 
Law Judges Conference 
Federal Bar Association 



Arthur L. Burnett, Sr. 

Nahum Litt 

L. Ralph Mecham 

David E. Nething 
Dinah Bear 
Jean Noonan 
Anne E. Dewey^ 

Stephen L. Grossman 
Marvin H. Morse 



35 



Federal Judicial Center 

Federal Labor Relations Authority 
Federal Mediation & Conciliation Service 

Federal Mine Safety and 

Health Reviews Commission 

General Accounting Office 

Judicial Conference of the U.S. 

Legal Services Corporation^^ 

National Transportation Safety Board 

Office of the Federal Register 

Office of the Vice President^* 

Pension Benefit Guaranty Corporation 

Postal Rate Commission 

Railroad Retirement Board}^ 

Selective Service System 

U. S. Claims Court 

U. S. Court of Appeals, Federal Circuit 



U. S. Court of International Trade 
U. S. Court of Military Appeals 



[Vacant] 

Charles W. Nthan' 
WiLUAM E. Persina 
Eileen B. Hoffman 
Theodore M. Chaskelson'' 

FordB. Ford 
James F. Hinchman 
Stephen G. Breyer 
Stephen F. Williams 
[Vacant] 
David H. Martin^ 
DanielD. Campbell 
Martha L. Girard 
John L, Howard 
[Vacant] 

George W Haley 
Glen L. Bower 
Henry N. Williams 
Marian Blank Horn 
S. JayPlager'^ 
Helen W. Nies^ 
Howard T. Markey^^ 
[Vacant] 
Edward D. Re^^ 
Eugene R. Sullivan 



SENIOR FELLOWS 



William H. Allen 

Robert A. Anthony 

Marshall J. Breger^^ 

Clark Byse 

Betty Jo Christian 

Kenneth Culp Davis 

Paul D. Kamenar 

Richard J. Leighton^'' 

Malcolm S. Mason 

Alan B. Morrison 

Owen Olpin 

Max D. Paglin 

Sallyanne Payton 



Reuben B. Robertson III 
Victor G. Rosenblum 
Harold L. Russell 
Antonin Scalia 
LoREN A. Smith 
Otis M. Smith 
Peter L. Strauss^'' 
Thomas M. Susman 
Paul R. Verkuil^'' 
James E. Wesner ' 
Richard E. Wiley 
Jerre S. Williams 
Frank M.Wozencraft 
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SPECIAL COUNSELS 



Joel M. Flaum 

Pfflup A. Fleming 

C. BoYDEN Gray 

Darrbl J. Grinstead 

Jay p. Lefkowttz* 

Dennis J. Lehr^^ 



WiLLUM H. McDavid'* 
S.JayPlager^'* 
William T. Quillen'® 
Ronald E. Robertson^ 
Stanley Sporkin 
John M. Walker, Jr. 




Special Counsel C, Boyden Gray addressing attendees at the 
December plenary reception in his role as co-host. 



Also served on Council during 1991; appointed as Vice Chairman December 19, 1991. 

Temi of service ended during 1991; appointed as senior fellow. 

Appointed to Council October 17, 1991. 

Term of service ended during 1991. 

Resigned goveminent service during 1991. 

Designated Board of Contract Appeals member. 

Resigned during 1991. 

Resigned government service during 1991; appointed as public member. 

Designated administrative law judge member. 

Designated Inspector General member. 

Designated administrative judge member. 

Agency designated government membership status in 1991. 

Also served as special counsel during 1991. 

Agency designated liaison status during 1991. 

Retired from the bench during 1991. 

Also served as Chairman during 1991. 

Also served as public member during 1991. 

Term of service ended during 1991; appointed as public member. 

Term of service ended during 1991; appointed as liaison representative. 
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Stephen D. Potts, public member and director of Office of Government Ethics, 
makes a point during the FAA-NTSB debate at the December plenary that 
evokes varied reactions from Council member Constance B. Newman, Chief 
FAA Counsel Kenneth P. Quinn, public member Robert Kaufman, senior fellow 
Kenneth Culp Davis, and public member Jonathan Weiss. 




Council members Susan Au Allen, partner in the law firm of Paul 
Shearman Allen and Associates, and Walter Cell horn, professor 
emeritus Columbia University School of Law, engaged in 
conversation at the 44th plenary session. 



Chief Judge of 
the United 
States Court of 
Appeals for the 
First Circuit 
Stephen G. 
Breyer swear- 
ing in new mem- 
bers at the 
December 
plenary session. 
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APPENDIX B- BIOGRAPHICAL 
INFORMATION 



MEMBERS* 

William P. Albrecht, Commissioner, Commodity Futures Trading 
Commission, Washington, DC. Government Member since 1989. Committee on 
Adjudication. 

Susan Au Allen, Esquire, Partner in the law firm of Paul Shearman Allen & 
Associates, Washington, DC. Appointed Council Member October 17, 1991. 
Committee on Governmental Processes. 

William H. Allen, Esquire, Member of the law firm of Covington & Burling, 
Washington, DC. Public Member 1972-82. Senior Fellow since 1982. Committee on 
Judicial Review. 

Stephen Ebbert Alpern, Associate General Counsel for Labor Law, U.S. 
Postal Service, Washington. DC. Government Member since 1988. Committee on 
Administration. 

Robert A. Anthony, Professor of Law, George Mason University School of 
Law, Arlington, VA. Chairman of the Administrative Conference of the United States 
1974-79. Consultant on: comparative proceedings for broadcast licensing (1970-71); 
confidential information in ITC cases (Recommendation 84-6); judicial deference to 
agency interpretations (Recommendation 89-5); study of nonrule rulemaking 
(pending). Senior Fellow since 1982. Committee on Regulation. 

Jeanne S. Archibald, General Counsel, Department of the Treasury, 
Washington, DC. Government Member since 1988. Special Committee on Financial 
Services Regulation. 

Michael J. Astrue, General Counsel, Department of Health and Human 
Services, Washington, DC. Government Member since 1989. Committee on 
Regulation. 

Mary L. Azcuenaga, Commissioner, Federal Trade Commission, 
Washington, DC. Government Member since 1990. Committee on Administration. 

Curtis H. Barnette, Senior Vice President, General Counsel and Secretary, 
Bethlehem Steel Corporation, Bethlehem, PA. Council Member 1988-89. Public 
Member since 1990. Committee on Governmental Processes. 

David Q. Bates, Jr. Esquire, Member of the legislative consulting firm of 
Bayless, Boland, Bates & Madigan, Inc., Washington, DC. Public Member since 1990. 
Committee on Regulation. 

Dinah Bear, General Counsel, Council on Environmental Quality, 
Washington, DC. Liaison Representative since 1986. Committee on Administration. 



'During calendar year 1991. Affiliations and positions are listed as of December 31 or the 
date of termination of Conference service, if earlier. 
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Warren Belmar, Esquire, Member of the law firm of Fulbright & Jaworski, 
Washington, DC. Public Member since 1986. Committee on Judicial Review; Special 
Committee on Financial Services Regulation. 

Kenneth J. Bialkin, Esquire.Member of thelaw firmof Skadden, Arps, Slate, 
Meagher & Flom, New York, NY. PubUc Member since 1986. Special Committee on 
Financial Services Regulation (Chairman). 

Arthur Earl BonHeld, Professor of Law , University of Iowa College of Law, 
Iowa City, lA. Consultant on: representation of the poor in federal rulemaking 
(Recommendation 68-5); rulemaking relating to public property, loans, grants, benefits, 
or contracts (Recommendation 69-8); rulemaking related to military and foreign affairs 
functions (Recommendation 73-5). Public Member since 1990. Committee on 
Rulemaking. 

Glen L. Bower, Chairman, Railroad Retirement Board, Chicago, IL. 
Appointed Liaison Representative May 25, 1991. Committee on Adjudication. 

Phillip D. Brady, Assistant to the President and Deputy to the Chief of Staff, 
Washington, DC. Former General Counsel, Department of Transportation, Washing- 
ton, DC. Council Member since 1988. Special Committee on Government Ethics 
Regulation. 

Elliot Bredhoff, Esquire, Senior Partner in the law firm of Bredhoff& Kaiser, 
Washington, DC. Public Member since 1988. Committee on Adjudication. 

Richard C. Breeden, Chairman, Securities and Exchange Commission, 
Washington, DC. Council Member since 1989. Special Committee on Financial 
Services Regulation. 

Marshall J. Breger, Solicitor, Department of Labor, Washington, DC. 
Chairman of the Administrative Conference of the United States 1985-91. Appointed 
Senior Fellow November 22, 1991. Committee on Rulemaking. 

Stephen G. Breyer, Chief Judge, United States Court of Appeals for the First 
Circuit, Boston, MA. Liaison Representative (Judicial Conference of the U.S.) since 
198 1 . Committee on Adjudication. 

Anne E. Br unsdale , Chairm an, U . S . International Trade Commission , Wash- 
ington, DC. Government Member since 1990. Committee on Adjudication. 

Arthur L. Burnett, Sr., Associate Judge, Superior Court of the District of 
Columbia, Washington, DC. Liaison Representative (ABA Section of Administrative 
Law and Regulatory Practice) since 1990. Committee on Adjudication. 

James H. Burnley IV, Esquire, Member of the law firm of Shaw, Pittman, 
Potts & Trowbridge, Washington, DC. Council Member 1987-88. Public member since 
1988. Committee on Rulemaking. 

Clark Byse, Professor Emeritus, Harvard Law School, Cambridge, MA. 
Public Member 1968-82. Senior Fellow since 1982. Committee on Administration. 

Daniel D. Campbell, General Counsel, National Transportation Safety 
Board, Washington, DC. Liaison Representative since 1990. Committee on 
Regulation. 

Ronald A. Cass, Dean, Boston University School of Law, Boston, MA. 
Consultant on: review of ALJ decisions (Recommendation 83-3); Federal Tort Claims 
Act's discretionary function exception (1986-87). GovemmentMember 1988-90 (U.S. 
International Trade Commission). Public Member since 1990. Committee on Adjudi- 
cation. 

Theodore M. Chaskelson, General Counsel, Federal Mediation and 
Conciliation Service, Washington, DC. Liaison Representative 1988-91. Committee 
on Administration. 
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Betty Jo Christian, Esquire. Member of the law firm of Steptoe & Johnson, 
Washington, DC. Government Member (ICC) 1977-79; Public Member 1980-89. 
Senior Fellow since 1989. Committee on Regulation. 

James W. Cicconi, Esquire, Member of the law firm of Akin, Gump Hauer 
& Feld (fonnerly Akin.Gump. Strauss. Hauer & Feld), Washington, DC. Council 
Member October-December 1990. Appointed Public Member March 1, 1991. 
Committee on Adjudication. 

Frederic L. Conway HI, Deputy Assistant General Coimsel, Department of 
Veterans Affairs, Washington, DC. Government Member (Veterans Administration) 
1983-89. Appointed Government Member August 24, 1991. Committee on 
Administration. 

Catherine C. Cook, Special Counsel to the Solicitor, Federal Energy Regu- 
latory Commission, Washington. DC. Government Member 1987-91. 
Committee on Regulation. 

Charles J. Cooper. Esquire, Member of the law firm of Shaw , Pittman, Potts 
& Trowbridge, Washington, DC. Appointed as Public Member March 1, 1991. 
Committee on Administration. 

Eldon H. Crowell, Esquire, Senior Parmer in the law firm of Crowell & 
Moring, Washington, DC. Public Member 1971-74. Consultant on: use of minitrials 
in federal contract disputes (1986-87); alternatives for resolving government contract 
disputes (Recommendation 87-11). Public Member since 1986. Committee on 
Administration (Vice Chairman). Special Committee on International Assistance in 
Administrative Law (Chairman). 

Arthur B. Culvahouse^ Jr., Esquire. Member of the law firm of 
O'Melveny & Myers, Washington, DC. Public Member since 1990. Committee on 
Judicial Review. 

Kenneth Culp Davis. Professor of Law, University of San Diego School of 
Law, San Diego, CA. Public Member 1968-82. SeniorFellow since 1982. Committee 
on Rulemaking. 

Carol Gene Dawson, Vice Chairman. Consumer Product Safety 
Commission. Washington. DC. Government Member June 1985 -June 1986; 
June 1987- June 1988; 1990. Committee on Governmental Processes. 

Harold R. DeMoss, Jr.. Circuit Judge, U.S. Court of Appeals for the Fifth 
Circuit, Houston, TX. Former partner in the law firm of Bracewell & Patterson, 
Houston, TX. Public Member 1989. Cotmcil Member since December 1989. Commit- 
tee on Rulemaking. 

Anne E, Dewey. General Counsel, Farm Credit Administration, 
McLean, VA. Liaison Representative 1989-91. Special Committee on Financial 
Services Regulation. 

James R. Doty, General Counsel, Securities and Exchange Commission, 
Washington, DC. Government Member since 1990. Special Committee on Financial 
Services Regulation. 

John J. Easton, Jr., General Counsel, Department of Energy, Washington, 
DC . Appointed Government Member October 7 , 1 99 1 . Committee on Judicial Review . 

Nell R. Eisner, Assistant General Coimsel, Department of Transportation, 
Washington. DC. Government Member since 1982. Committee on Governmental 
Processes (Chairman); Model Rules Working Group. 

Stuart E. Eizenstat, Esquire, Member of the law firm of Powell, Goldstein, 
Frazer & Murphy, Washington, DC. Public Member 1989-91. Committee on 
Administration. 
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E. Donald Elliott, Professor, Yale Law School, New Haven, CT. Consultant 
on: study of judicial remands of agency cases (1989-90). Government Member (EPA) 
1990-91. Appointed Public Member October 4, 1991. Committee on Regulation. 

Lewis A. Engman, Esquire, Member of the law firm of Winston & Strawn, 
Washington, DC. Council Member 1974-75. Public Member since 1986. Committee 
on Governmental Processes. Special Committee on the Future of the Administrative 
Conference (Chairman). 

Fred F. Fielding, Esquire, Senior Parmer in the law firm of Wiley, Rein & 
Fielding, Washington, DC. Special Counsel 1981-86. Public Member since 1986. 
Special Committee on Government Ethics Regulation (Chairman). 

Joel M. Flaum . Circuit Judge, U .S . Court of Appeals for the Seventh Circuit, 
Chicago. IL. Appointed Special Counsel September 6, 1991. Committee on 
Regulation. 

Philip A. Fleming, Esquire, Partner in the law firm of Crowell & Moring, 
Washington. DC, Liaison Representative (ABA Section of Administrative Law and 
Regulatory Practice) 1988-90. Special Counsel since 1990. Committee on Regulation. 

Ford B. Ford, Chairman, Federal Mine Safety and Health Review Commis- 
sion, Washington, DC. Liaison Representative since 1986. Committee on Regulation. 

Marvin E. Frankel, Esquire, Partner in the law firm of Kramer, Levin, 
Nessen, Kamin & Frankel, New York, NY. Public Member since 1990. Committee on 
Regulation. 

Edward A. Frankle, General Counsel, National Aeronautics and Space 
Administration, Washington, DC. Government Member since 1988. Committee on 
Administration. 

Ernest Gellhorn, Esquire, Member of the law firm of Jones, Day, Reavis & 
Pogue, Los Angeles, CA. Consultant on: summary judgment in administrative 
adjudication (Recormnendation70-3); interlocutory appeal procedures (Recommenda- 
tion 71-1); public participation in administrative hearings (Recommendation 71-6); 
adverse agency publicity (Recommendation 73-1); and legislative veto (Recommenda- 
tion 77-1). Public Member since 1986. Committee on Rulemaking (Chairman). 

Walter Gellhorn, Professor Emeritus, Columbia University School of Law, 
New York, NY. Council Member since 1968. Committee on Administration. 

Robert L. Gilllat, Assistant General Counsel, Department of Defense, 
Washington, DC. Government Member 1977-91. Committee on Adjudication. 

Martha L. Girard, Director, Office of the Federal Register, National 
Archives and Records Administration, Washington, DC. Liaison Representative since 
1989. Committee on Rulemaking. 

Timothy Glidden, Esquire, Counselor to the Secretary, Department of the 
Interior, Washington, DC. Government Member since 1989. Committee on 
Rulemaking. 

John Golden, Associate General Counsel, Department of Agriculture, Wash- 
ington, DC. Government Member since 1983. Committee on Regulation (Chairman). 

Anne Graham, Vice Chairman, Consumer Product Safety Commission, 
Washington, DC. Government Member June 1986- June 1987; 1988-90. Served as 
Government Member January 1 -December 9,1991. Committee on Governmental 
Processes. 

C. Boyden Gray, Counsel to the President, Washington, DC. Special Counsel 
since 1981 . Committee on Judicial Review; Special Committee on Financial Services 
Regulation. 

Darrel J. Grinstead, Associate General Counsel, Department of Health and 
Human Services, Washington, DC. Government Member 1979-82, 1984-89. Special 
Counsel since 1989. Committee on Administration (Chairman). 
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Stephen L. Grossman, Administrative Law Judge, Federal Energy Regula- 
tory Commission, Washington, DC. Liaison Representative (Federal Administrative 
Law Judges Conference) since 1990. Committee on Administration. 

George W. Haley, Chairman, Postal Rate Commission, Washington, DC. 
Liaison Representative since 1990. Committee on Rulemaking. 

Michael D. Hawkins, Esquire, Member of the law firm of Bryan, Cave, 
McPheeters & McRoberts, Phoenix, AZ. Public Member since 1988. Committee on 
Rulemaking. 

Alan W. Heifetz, Chief Administrative Law Judge, Department of Housing 
and Urban Development, Washington, DC. Government Member (designated ALJ) 
since 1986. Committee on Adjudication; Model Rules Working Group (Chairman). 

William H. Hey man. Esquire, Managing Director, Smith Barney. Harris 
Upham & Co., Inc., New York, NY. Public Member 1989-91 . Special Committee on 
Financial Services Regulation. 

James F. Hinchman, General Cotmsel, General Accounting Office, 
Washington, DC. Liaison Representative since 1989. Committee on Administration. 

Eileen B. Hoffman, General Counsel, Federal Mediation & Conciliation 
Service, Washington, DC. Appointed Liaison Representative November 15, 1991. 
Committee on Administration. 

Roger A. Hood, Assistant General Counsel, Federal Deposit Insurance 
Corporation, Washington. DC. Government Member since 1982. Committee on 
Governmental Processes; Special Committee on Financial Services Regulation. 

Marian Blank Horn, Judge, United States Claims Court, Washington, DC. 
Government Member (Interior) 1984-86. Liaison Representative since 1986. 
Committee on Governmental Processes. 

John L. Howard, Counsel to the Vice President, Washington, DC. 
Appointed Liaison Representative August 19, 1991. Committee on Rulemaking. 

Francis J. Ivancie, Commissioner, Federal Maritime Commission, 
Washington, DC. Government Member since 1989. Committee on Rulemaking. 

Kevin R. Jones, Deputy Assistant Attomey General, Office of Legal Policy, 
Department of Justice, Washington, DC. Government Member since 1988. 
Committee on Governmental Processes. 

Paul D. Kamenar, Esquire. Executive Legal Director, Washington Legal 
Foundation, Washington, DC. Public Member 1982-90. Appointed Senior Fellow 
September 6, 1990. Committee on Rulemaking. 

Sally Katzen, Esquire, Member of the law firm of Wilmer, Cutler & 
Pickering, Washington, DC. Public Member since 1988. Committeeon Judicial Review 
(Chairman; formerly Vice Chairman). 

Robert M. Kaufman.Esquire.Member of thefirmof Proskauer, Rose, Goetz 
& Mendelsohn, New York, NY. Public Member since 1988. Committee on Regulation 
(Vice Chairman). 

Frank Keating, General Coimsel, Department of Housing and Urban Devel- 
opment, Washington, DC. Govemment Member since 1989. Special Committee on 
Financial Services Regulation. 

James J. Keightley, Associate Chief Counsel (Litigation), Internal Revenue 
Service, Washington, DC. Govemment Member since 1986. Committee on 
Regulation. 

Frederic Rogers Kellogg. Esquire, Attomey-at-Law, Washington, DC. 
Appointed Public Member October 17, 1991. Committee on Administration. 

William J. Kilberg, Esquire, Member of the law firm of Gibson. Dunn & 
Crutcher. Washington, DC. Govemment Member (DOL) 1972-77. Special Counsel 
March-May 1990. Public Member since May 1990. Committee on Rulemaking. 
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Jay P. Lefkowitz, Deputy Executive Secretary, White House Domestic 
Policy Council. Washington, DC. Former attorney with the law firm of Paul, Weiss, 
Riflcind, Wharton & Garrison, New York. NY. Special Counsel 1990-91. Special 
Committee on Government Ethics Regulation. 

Dennis J. Lehr, Esquire, Member of the law firm of Hogan & Hartson. 
Washington, DC. Special Counsel 1987-91. Appointed Public Member 
September 6, 1991. Special Committee on Financial Services Regulation. 

Richard J. Leighton. Esquire. Member of the law firm of Leighton & 
Regnery. Washington. DC. Public Member 1983-91. Appointed Senior Fellow 
September 6. 1991. Committee on Adjudication (Chairman); Model Rules Working 
Group. 

Daniel R. Levinson, Chairman, Merit Systems Protection Board. Washing- 
ton. DC. Government Member (0PM) 1984. Liaison Representative (MSPB) 1986. 
Government Member (MSPB) since 1987. Committee on Governmental Processes. 

Nahum Litt, Chief Administrative Law Judge. Department of Labor, Wash- 
ington, DC. Government Member (designated ALJ) 1979-80. Liaison Representative 
(ABA National Conference of Administrative Law Judges) 1984-85. Liaison 
Representative (ABA NCALJ) since 1990. Committee on Judicial Review. 

Be vis Longstreth, Esquire, Member of the law firm of Debevoise & Plimpton, 
New York. NY. Government Member (SEC) 1982-84. Public Member 1986-91. 
Special Committee on Financial Services Regulation. 

Raymond B. Ludwiszewski, Acting General Counsel, Environmental 
Protection Agency, Washington, DC. Appointed Government Member 
November 18. 1991. Committee on Regulation. 

Nancy E. Lynch, Acting General Counsel. Farm Credit Administration, 
McLean, VA. Appointed Liaison Representative March 15 and served through 
August 6. 1991. Committee on Financial Services Regulation. 

Robert C. MacKichan, Jr.. General Counsel. General Services Administra- 
tion, Washington, DC. Liaison Representative (ACTION) 1985-87. Govermnent 
Member since 1988. Special Committee on Government Ethics Regulation. 

Howard T, Markey . Chief Judge (retired). United S tates Court of Appeals for 
the Federal Circuit. Washington, DC. Liaison Representative 1982-91. Committee on 
Governmental Processes. 

David H. Martin, President, Legal Services Corporation, Washington. DC. 
Appointed Liaison Representative April 1, 1991; resigned September 12, 1991. Com- 
mittee on Administration. 

Malcolm S. Mason, Esquire, Washington, DC. Government Member (OEO) 
1968-73, (HEW) 1973-79. Senior Fellow since 1984. Consultant on: handbook for 
drafting federal grant statutes (1985-89). Committee on Administration. 

J. Virgil Mattingly, Jr.. General Counsel, Federal Reserve System, Wash- 
ington, DC. Government Member since 1989. Special Committee on Financial Services 
Regulation. 

William H. McDavid, General Counsel, Chemical Banking Corporation, 
New York, NY. Special Counsel 1987-91. Special Committee on Financial Services 
Regulation. 

Alan C. McMillan, Deputy Assistant Secretary, Occupational Safety & 
Health Administration, Department of Labor, Washington, DC. Government Member 
since 1989. Committee on Regulation. 

L. Ralph Mecham, Director, Administrative Office of the U.S. Courts, 
Washington, DC. Liaison Representative since 1985. Committee on Adjudication. 
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James C. Miller III, Ph.D. Distinguished Fellow, Citizens for a Sound 
Economy, Washington, DC. Council Member 1981-88 (Vice Chainnan 1987-88). 
Public Member since 1988. Committee on Regulation. 

Emma Monroig, Solicitor, U.S. Commission on Civil Rights, 
Washington, DC. Government Member since 1990. Committee on Administration. 

Joseph A. Morris, Esquire, Member of the law firm of Morris, Rathnau &De 
La Rosa, Chicago, IL. Government Member (OPM) 1981-85. Liaison 
Representative (USIA) 1986. Special Counsel 1987-88. Public Member since 1988. 
Committee on Judicial Review. 

Alan B. Morrison, Esquire. Director, Public Citizen Litigation Group. 
Washington. DC. Public Member 1980-89. Senior Fellow since 1989. Special 
Committee on Government Ethics Regulation. 

Trudi M. Morrison, Esquire, President, The Morrimount Corporation, 
Detroit, MI. Council Member 1988-91. Committee on Governmental Processes; 
Special Committee on Government Ethics Regulation. 

Marvin H. Morse. Administrative Law Judge, Office of the Chief Adminis- 
trative Hearing Officer. Department of Justice. Falls Church, VA. Government Member 
(OPM) 1980-82, (SB A) 1982-84. Liaison Representative (ABA National Conference 
of Administrative Law Judges) 1985-87 ; (Federal Bar Association) since 1988. 
Committee on Adjudication. 

Betty Southard Murphy, Esquire. Member of the law firm of Baker & 
Hostetler, Washington. DC. Council Member 1976-79. Appointed Public Member 
November 1, 1991. Committee on Administration. 

Sally E. Narey, General Counsel, Small Business Administration. 
Washington, DC. Government Member 1990-91. Committee on Regulation. 

David E. Nething, Senator, North Dakota State Senate, Jamestown, ND. 
Liaison Representative (Advisory Commission on Intergovernmental Relations) since 
1983. Committee on Regulation. 

Constance Berry Newman, Director, Office of Personnel Management, 
Washington, DC. Government Member (CPSC) 1973-76. Public Member 1979-80, 
Council Member since 1989. Committee on Administration. 

Helen W. Nies, Chief Judge, U.S. Court of Appeals for the Federal Circuit, 
Washington. DC. Appointed Liaison Representative January 28, 1991; resigned 
June 12, 1991. Committee on Governmental Processes. 

Charles W. Nihan. Deputy Director, Federal Judicial Center. Washington, 
DC. Liaison Representative 1984-91. Committee on Judicial Review. 

Lawrence M. Noble, General Counsel. Federal Election Commission. Wash- 
ington, DC. Government Member since 1988. Committee on Judicial Review. 

Jean Noonan, General Counsel, Farm Credit Administration, Washington, 
DC. Appointed Liaison Representative August 6, 1991. Committee on Financial 
Services Regulation. 

Terrence O'Donnell. General Counsel. Department of Defense, Washing- 
ton. DC. Appointed Government Member May 4, 1991 . Committee on Adjudication. 

Earl R, Ohman, Jr., General Counsel. Occupational Safety and Health 
Review Commission, Washington, DC. Government Member since 1988. Committee 
on Judicial Review. 

Owen Olpln, Esquire. Member of the law firm of 0*Melveny & Myers. Los 
Angeles, CA. Public Member 1972-82. Senior Fellow since 1982. Committee on 
Regulation. 

Theodore B. Olson, Esquire, Member of the law firm of Gibson, Dunn & 
Crutcher, Washington, DC. Public Member since 1990. Committtee on 
Administration. 
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Max D. Paglin, Esquire, Washington, DC. Government Member (FCC) 
1968-72. (AEC) 1972-74, (NRC) 1974-75. Consultant on: implementation of 
Conference recommendations (1975-76); natural gas shortages (Statement 5 -1976); 
management seminars for agency officials (1976); agency procedural review (1977). 
Public Member 1978-82. Senior Fellow since 1982. Committee on Judicial Review. 

William C. Parler, General Counsel, Nuclear Regulatory Commission, 
Washington, DC. Government Member since 1987. Committee on Rulemaking. 

Sallyanne Payton, Professor of Law, University of Michigan School of Law, 
Ann Arbor, MI. Public Member 1980-88. Senior Fellow since 1988. Committee on 
Rulemaking. 

William E. Persina, Solicitor, Federal Labor Relations Authority. 
Washington, DC, Liaison Representative since 1988. Committee on Adjudication. 

Robert L. Pettit, General Counsel, Federal Communications Commission, 
Washington, DC. Government Member since 1989. Committee on Judicial Review 
(Vice Chairman). 

Edward J. Philbin, Chairman, Interstate Commerce Commission, 
Washington, DC. Government Member since 1990. Committee on Adjudication. 

S. Jay Plager, Judge, U.S. Cowt of Appeals for the Federal Circuit, Washing- 
ton, DC. Government Member (0MB) 1988-89. Special Counsel 1989-91. Appointed 
Liaison Representative June 12, 1991. Committee on Governmental Processes. 

Stephen D. Potts, Esquire, Director. Office of Government Ethics, Washing- 
ton, DC. Appointed as Government Member January 22, 1991. Committee of 
Government Ethics Regulation, Committee on Adjudication. 

William T. Quillen, Esquire, Vice President and General Counsel, Howard 
Hughes Medical Institute, Bethesda, MD. Public Member 1982-86. Special Coimsel 
1986-91. Appointed Public Member September 6, 1991. Committee on Adjudication. 

Kenneth P. Quinn, Chief Counsel, Federal Aviation Administration. 
Department of Transportation. Washington, DC. Appointed Government Member 
April 3, 1991. Committee on Rulemaking. 

Bruce Rabb, Esquire, Member of the law firm of Kramer. Levin, Nessen, 
Kamin & Frankel. Formerly a member of the law firm of Stroock & Stroock & Lavan, 
New York. NY. Public Member 1982-86. Special Counsel 1986-88. Public Member 
since 1988. Committee on Adjudication; Special Committee on Financial Services 
Regulation. 

Jaime Ramon, General Counsel, Office of Personnel Managment, Washing- 
ton, DC. Government Member since 1990. Committee on Governmental Processes. 

Edward D. Re, Chief Judge (retired), United States Court of International 
Trade, New York, NY. Liaison Representative 1984-91. Committee on Rulemaking. 

James R. Richards, Inspector General, Department of the Interior, 
Washington, DC. Government Member (DOE) 1984-86; (designated Inspector General 
since 1987). Committee on Governmental Processes; Special Committee on Govern- 
ment Ethics Regulation. 

Reuben B. Robertson HI, Esquire, Member of the law firm of Ingersoll & 
Bloch, Chartered (formerly joined with the firm of Dow. Lohnes & Albertson), 
Washington, DC. Chairman of the Administrative Conference of the United States 
1980-81. Senior Fellow since 1982. Committee on Adjudication (Vice Chairman). 

Ronald E. Robertson. Professor of Law, Pepperdine University School of 
Law, Malibu, CA. Government Member (HHS)1982-85. Special Counsel 1985-91. 
Special Committee on Government Ethics Regulation. 

William R. Robie, Chief Immigration Judge, Executive Office for Immigra- 
tion Review, Department of Justice, Falls Church, VA. Liaison Representative 
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1984-90. Government Member (designated AJ) since 1990. Committee on 
Rulemaking (Vice Chairman); Model Rules Working Group. 

Jonathan Rose, Associate Dean, Arizona State University College of Law, 
Tempe, AZ, Consultant on: nonlegal representation before federal agencies (1982-84). 
Public Member since 1989. Committee on Regulation. 

Victor G. Rosenblum, Professor of Law, Northwestern University School of 
Law, Chicago. IL. Consultant on: citizen complaints (1971); ALJ study (1974-76); 
evaluation of AU performance (1979-85). Public Member 1982-90. Senior Fellow 
since 1990. Committee on Administration. 

Robert S. Ross, Jr., Acting Chairman and Vice Chairman, appointed 
December 19, 1991. Assistant to the Attorney General, Department of Justice, 
Washington, DC. Council Member since 1989. Committee on Adjudication. 

Harold L. Russell, Esquire, Member of the law firm of Smith, Gambrell & 
Russell, Atlanta, .GA. Council Member 1968-76. Senior Fellow since 1983. 
Committee on Judicial Review. 

Raymond Carter Sanders, Jr.. Esquire, Senior Parmer in the law firm of 
Sanders, Nee & Libby, Washington, DC. Council Member since 1988. Committee on 
Judicial Review. 

Antonin Scalla, Associate Justice, United States Supreme Court. Washing- 
ton. DC, Chairman of the Administrative Conference of the United States 1972-74. 
Public Member 1978-82. Senior Fellow since 1982. 

Cornelius C. Shields, Special Assistant to the General Counsel, Department 
of Veterans Affairs, Washington, DC. Government Member 1989-91. Committee on 
Administration. 

R. Gaull Silberman, Vice Chairman, Equal Employment Opportunity Com- 
mission, Washington, DC. Government Member since 1988. Committee on Govern- 
mental Processes. 

Daniel L. Skoler, Associate Commissioner, Social Security Administration, 
Department of Health & Human Services, Falls Church, VA. Appointed Government 
Member June 2, 1991. Committee on Adjudication. 

Theodore Sky, Senior Counsel, Department of Education, Washington, DC. 
Appointed Government Member March 14, 1991. Committee on Administration. 

Loren A. Smith, Chief Judge. United States Claims Court, Washington, DC. 
Chairman of the Administrative Conference of the United States 1981-85. Senior 
Fellow since 1985. Committee on Judicial Review. 

Otis M. Smith, Esquire, Member of the law firm of Lewis, White & Clay, 
Detroit, MI. Public Member 1972-78. Council Member 1978-88. Senior Fellow since 
1988. Committee on Judicial Review. 

Abraham D, Sofaer, Esquire, Member of the law firm of Hughes Hubbard & 
Reed, Washington, DC. Consultant on: change-of -status applications to INS (Recom- 
mendation 71-5). Government Member (State) 1985-90. Appointed Public Member 
March 1, 1991. Committee on Governmental Processes. 

Stanley Sporkin, Judge, United States District Court for the District of 
Columbia, Washington, DC. Liaison Representative (CIA) 1982-85. Special Counsel 
since 1986. Committee on Rulemaking; Special Committee on Financial Services 
Regulation (Vice Chairman). 

Stiiiart J. Stein, Esquire. Member of the law firm of Certilman, Balin, Adler 
& Hyman, East Meadow, NY. Public Member since 1990. Committee on 
Adjudication. 

James M, Stephens, Chairman. National Labor Relations Board, 
Washington, DC. Government Member since 1989. Committee on Rulemaking. 
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Peter L. Strauss, Professorof Law, Columbia University School of Law, New 
York, NY. Consultant on: mining claims on public lands (Recommendation 
74-3); impact of judicial review on rulemaking (1977-78); disqualification of decisional 
officials (Recommendation 80-4). Government Member (NRC) 1976-77. Public 
Member 1982-91 . Appointed Senior Fellow September 6, 1991 . Committee on Judicial 
Review (Chairman through September 6, 1991). 

Eugene R. Sullivan, Chief Judge, U.S. Court of Military Appeals. Liaison 
Representative since 1990. Committee on Governmental Processes. 

Thomas M. Susman, Esquire. Member of the law firm of Ropes & Gray, 
Washington, DC. Public Member 1980-89. Senior Fellow since 1989. Committee on 
Governmental Processes. 

Phillip N. Truluck, Executive Vice President, The Heritage Foundation, 
Washington, DC. Public Member since 1986. Special Committee on Govemment 
Ethics Regulation. 

Michael M. Uhlmann, Esquire, Member of the law firm of Pepper. Hamilton 
& Scheetz, Washington, DC. Liaison Representative (Executive Office of the President) 
1982-84. Appointed Public Member November 12, 1991. Committee on Governmental 
Processes. 

Paul R. Verkuil. Esquire, President, College of William and Mary, 
Williamsburg, VA. Consultant on: preenforcement judicial review of rules (Recom- 
mendation 74-4); informal adjudication (1975-76); intergovernmental conununications 
in informal rulemaking (Recommendation 80-6); Regulatory Flexibility Act (1981); 
judicial review of rules in enforcement proceedings (Recommendation 82-7); immigra- 
tion adjudications (1983-84); study on federal administrative adjudicators (pending). 
Public Member 1982-91. Appointed Senior Fellow September 6, 1991. Committee on 
Rulemaking. 

David C. Vladeck, Esquire, Public Citizen Litigation Group, 
Washington, DC. Public Member since 1990. Committee on Regulation. 

Stephen A. Wakefield, General Counsel, Department of Energy. 
Washington, DC. Govemment Member 1989-91. Committee on Judicial Review. 

Gregory S. Walden, Chief Counsel, Federal Aviation Administration. 
Department of Transportation, Washington, DC. Govemment Member 1988-91. 
Committee on Rulemaking. 

John M. Walker, Jr., Judge, U.S. Court of Appeals for the Second Circuit, 
New York, NY. Special Counsel since 1986. Committee on Regulation; Special 
Committee on Financial Services Regulation. 

Michael B. Wallace, Esquire, Member of the law firm of Phelps, Dunbar, 
Marks, Clazerie & Simms, Jackson, MS. Public Member 1984 - October 1986. 
Reappointed 1987. Committee on Rulemaking. 

William H. Webster. Esquire. Member of the law firm of Milbank. Tweed, 
Hadley & McCloy, Washington, DC. Appointed Public Member October 30. 1991. 
Committee on Judicial Review. 

Richard A. Wegman, Esquire, Member of the law firm of Garvey . Schubert 
& Barer. Public Member since 1990. Committee on Regulation. 

Edward L. Weidenfeld, Esquire, Member of the law firm of Weidenfeld & 
Rooney, Washington, DC. Council Member since 1981. Committee on Regulation. 

Jonathan A. Weiss, Esquire, Director. Legal Services for the Elderly Poor, 
New York, NY. Public Member since 1987. Committee on Adjudication. 

James E. Wesner, General Counsel. University of Cincinnati, Cincinnati, 
OH. Public Member 1974-82. Senior Fellow since 1982. Committee on Adjudication. 
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Richard E. Wiley, Esquire, Senior Partner in ttie law firm of Wiley, Rein & 
Fielding. Washington, DC. Council Member 1973-77. Public Member 1979-84. Senior 
I Fellow since 1984. Committee on Governmental Processes. 

Henry N. Williams, General Coxmsel, Selective Service System, 
Washington, DC. Government Member (SSS) 1971-75. Liaison Representative since 
1975. Committee on Adjudication. 

Jerre S. Williams, Judge, U.S. Court of Appeals for the Fifth Circuit, Austin, 
TX. Chairman of the Administrative Conference of the United States 1968-70. Public 
Member 1972-78. Senior Fellow since 1982. Committee on Judicial Review. 

Paul E. Williams, Chairman, Armed Services Board of Contract Appeals, 
Department of Defense, Falls Church, VA. Government Member (designated BCA 
judge) since 1988. Committee on Administration. 

Stephen F. Williams, Judge, U.S. Court of Appeals for the District of 
Columbia Circuit, Washington, DC. Liaison Representative (Judicial Conference of the 
U.S.) smce 1990. Committee on Judicial Review. 

Edwin D. Williamson , Legal Adviser, Department of State, Washington, DC. 
Appointed Government Member February 26, 1991. Committee on Judicial Review. 

Richard S. Williamson, Esquire. Partner in the law firm of Mayer. Brown & 
Piatt, Chicago. IL. Council Member 1981-83 (Vice Chairman). Public Member since 
1989. Committee on Judicial Review. 

Wendell L. Willkie 11, General Counsel, Department of Commerce, Wash- 
ington, DC. Government Member (DEd) 1986-88. Government Member since 1989. 
Special Committee on Financial Services Regulation. 

Steven Y. Winnick, Deputy General Counsel. Department of Education, 
Washington, DC. Government Member 1989-91. Committee on Administration. 

Frank M. Wozencraft. Esquire, retired from the law firm of Baker & Botts, 
Houston. TX. Council Member (Vice Chairman) 1968-71. Public Member 1975-80. 
Senior Fellow since 1982. Committee on Regulation. 

Michael Wyatt, General Counsel, Small Business Administration, 
Washington, DC. Appointed Government Member August 23, 1991. Committee on 
Regulation. 

Frank E. Young, M.D., Ph.D., Deputy Assistant Secretary for Health, 
Science and Environment, Department of Health and Human Services, Washington, 
DC. Government Member 1987-91. Committee on Rulemaking. 

Seth D. Zinman, Senior Attorney Adviser, formerly Associate Solicitor, 
Department ofLabor, Washington, DC. Government Member since 1981. Committee 
on Judicial Review. 
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RESEARCH CONSULTANTS 

David Altschuler, Ph.D.. Johns Hopkins University, Baltimore, MD. 
Consultant on: formula grant compliance procedures of the Office of Juvenile Justice 
and Delinquency Prevention (with Dr. Bell and Professor Luneburg). 

Robert A. Anthony, Professor of Law, George Mason University School of 
Law. Arlington, V A. (See biographical information under member listing.) Consultant 
on: nonnile rulemaking. 

Michael Asimow, Professor of Law, UCLA School of Law, Los Angeles, 
CA. Consultant on: agency advice to the public (1972-73); IRS civil penalties 
(Recommendation 75-7); interpretive rulemaking (Recommendation 76-5); separation 
of functions (1980-81); interim rulemaking. 

Lawrence G. Baxter, Professor of Law, Duke University School of Law, 
Durham, NC. Consultant on: resolution of claims against savings receiverships 
(Recommendation 88-8); enforcement procedures of banking agencies. 

Michael Bell, Ph.D., Johns Hopkins University, Baltimore, MD. Consultant 
on: formula grant compliance procedures of the Office of Juvenile Justice and 
Delinquency Prevention (with Dr. Altschuler and Professor Luneburg). 

George A. Bermann, Professor of Law, Columbia University School of Law, 
New York, NY. Public member of the Administrative Conference (1986-89). 
Consultant on: administrative handling of federal tort claims (Recommendation 84-7) ; 
U.S. agency participation in foreign regulation (Recommendation 91-1). 

Harold H. Bruff, Professor of Law. University of Texas School of Law. 
Austin, TX. Consultant on: mandatory retirement of presidential appointees (Recom- 
mendation 76-1); legislative veto (Recommendation 77-1); arbitration in federal 
programs (Recommendation 87 -5); presidential review of agency rulemaking (Recom- 
mendation 88-9); specialized courts for reviewing agency action 
(Recommendation 91-9). 

Michael P. Cox, Dean, Thomas M. Cooley Law School, Lansing, MI. 
Consultant on: discipline of attorneys practicing before federal agencies 
(Statement 8-1982); feasibility of a center for state administrative law (1986); model 
rules of practice for agency adjudication. 

William J. Davey , Professor of Law, University of Illinois College of Law, 
Champaign, IL. Consultant on: procedures for antidumping and countervailing duty 
cases (with Professor Jackson). (Recommendation 91-10). 

RobertN. Davis,Professor of Law, University of Mississippi School of Law, 
University, MS. Consultant on: choice of forum in government contract litigation. 

Jonathan L. Entin, Associate Professor of Law, Case Western Reserve 
University Law School, Cleveland, OH. Consultanton: the Department of Housing and 
Urban Development's administrative grievance procedures for public housing tenants. 

Margaret G. Farrell, Associate Professor of Law, Cardozo Law School, 
Yeshiva University, NY. Consultant on: the Social Security representative payee 
program (Recommendation 91-3). 

Howard N. Fenton, Associate Dean. Pettit College of Law, Ohio Northern 
University, Ada, OH. Consultanton: administrative procedures and judicial review in 
export control proceedings (Recommendation 91-2). 

John Frye III, Administrative Judge, Nuclear Regulatory Commission, 
Washington, DC. Consultanton: study of non-AL J adjudicators. 

William F. Funk, Professor of Law, Lewis and Clark Northwestern School 
of Law, Portland, OR. Consultant on: the Paperwork Reduction Act (1985-86); non- 
APA hearing procedures for civil money penalties, 
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Daniel J. Gifford, Professor of Law, University of Minnesota Law School, 
Minneapolis, MN. Consultant on: remission and mitigation of forfeitures in the Justice 
Department (1969); federal administrative adjudicators (with Professors Koch, Pierce, 
and Verkuil), 

Mark H. Grunewald, Professor of Law, Washington and Lee University 
School of Law, Lexington, VA. Consultant on: resolution of FOIA disputes 
(Statement 12 - 1987); the National Labor Relations Board's use of rulemaking 
(Recommendation 91-5). 

John H. Jackson, Professor of Law, University of Michigan Law School, 
Ann Arbor, MI. Consultant on: procedures for antidumping and countervailing duty 
cases (witli Professor Davey) (Recommendation 91-10). 

Charles H. Koch, Jr., Professor of Law, Marshall-Wythe School of Law, 
College of William and Mary, Williamsburg, VA. Consultant on: Social Security 
Appeals Council (Recommendation 87-7), federal administrative adjudicators (with 
Professors Gifford, Pierce, and Verkuil). 

Lewis Kornhauser, Professor of Law, New York University School of Law, 
New York, NY. Consultant on: settlement of Superfund cases (with Professor Revesz). 

Harold J. Krent, Assistant Professor of Law, University of Virginia School 
of Law, Charlottesville, VA. Consultant on: overview of the Equal Access to Justice 
Act. 

Lisa G. Lerman, Associate Professor of Law, Columbus School of Law, 
Catholic University of America, Washington, DC. Consultant on: impediments to pro 
bono practice by government attorneys. 

Paul Light, Associate Dean, Hubert H. Humphrey Institute, University of 
Minnesota, Minneapolis, MN. Consultant on: the role and operations of federal offices 
of inspector general. 

Andreas F. Lowenfeld, Professor of Law, New York University School of 
Law , New York, NY . Consultant on: dispute resolution mechanisms under the United 
States-Canada Free Trade Agreement. 

William V. Luneburg, Professor of Law, University of Pittsburgh School of 
Law, Pittsburgh, PA. Consultant on: petitions for rulemaking (Recommendation 86- 
6); agency use of private attorneys (Recommendation 87-3); the federal employee 
grievance and personnel appeals process (Statement 15 - 1989); formula grant 
compliance procedures of the Office of Juvenile Justice and Delinquency Prevention 
(with Dr. Altschuler and Dr. Bell). 

Jonathan R. Macey, Professor of Law, University of Chicago Law School, 
Chicago, IL. Consultant on: regulation of bank failures (1990); procedures for 
distribution of government assets (with Professor Miller). 

Michael P. Malloy, Professor of Law, Fordham University, New York, NY. 
Consultant on: adjudication practices and procedures of the federal banking agencies 
(Recommendation 87-12); administration of the Securities Exchange Act of 1934 by 
the bank regulatory agencies. 

Wendy K. Mariner, Associate Professor of Health Law, Boston University 
School of Public Health and Medicine, Boston, MA. Consultant on: the national 
vaccine injury compensation program (Recommendation 91-4). 

David A. Martin, Professor of Law, University of Virginia School of Law, 
Charlottesville, VA. Consultant on: asylum adjudication procedures (Recommenda- 
tion 89-4); coordination of federal migrant programs (with Professor Philip Martin). 

Philip L. Martin, Professor of Agricultural Economics, University of 
California (Davis), Davis, CA. Consultant on: coordination of federal migrant 
programs (with Professor David Martin). 
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Thomas O. McGarity, Professor of Law, University of Texas School of 
Law, Austin, TX. Consultant on: multiparty forum shopping for appellate review of 
administrative action (Recommendation 80-5); agency procedures for performing 
regulatory analysis of rules (Recommendation 85-2); OSHA rulemaking 
(Recommendations 87- 1 and 87-10); agency procedures for reviewing discretionary grant 
applications. 

ErrolMeidinger, Professor of Law, School of Law, State University of New 
YorkatBuffalo, Buffalo, NY. Consultant on: citizen suits under federal environmental 
laws (Recommendation 85-3); division of roles in federal/state regulatory programs. 

Geoffrey P. Miller, Professor of Law, University of Chicago Law School, 
Chicago, IL. Consultant on: regulation of bank failures (1990); procedures for 
distribution of government assets (with Professor Macey). 

Benjamin Mintz, Professor, Columbus School of Law, Catholic University 
of America, Washington, DC. Consultant on: updating Guide to Federal Agency 
Rulemaking. 

James T. O'Reilly, AdjimctProfessor,University of Cincinnati Law School, 
Cincinnati, OH. Consultant on: FOIA exemption for confidential business information 
(Recommendation 82-1); the Food and Drug Administration's procedures for 
approving AIDS drugs. 

Henry H. Perritt, Jr., Professor of Law, Villanova University School of 
Law, Villanova, PA. Consultant on: experience with negotiated rulemaking (Recom- 
mendation 85-5); federal agency use of computers in acquiring and releasing informa- 
tion (Recommendation 88-10); electronic technologies and federal archival practices 
(Recommendation 90-5); adjudication of civil penalties under the Federal Aviation Act 
(Recommendation 91-8). 




Consultant Henry H. Perritt, Jr. making a point at the FAA-NTSB June 19 
hearing as Adjudication Committee chairman Richard J. Leighton looks on. 
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Richard J. Pierce, Jr., Professor of Law. Columbia University School of 
Law , New York , N Y . Consultant on: preemption of state regulation by federal agencies 
(Recommendation 84-5); use of Federal Rules of Evidence in agency adjudications 
(Recommendation 8 6-2); federal administrative adjudicators (with Professors Gifford, 
Koch, and Verkuil). 

Richard L. Revesz, Professor of l^w. New York University School of Law. 
New York, NY. Consultant on: nonacquiescence by federal agencies (1989); 
settlement of Superfund disputes (with Professor Komhauser). 

Leonard L. Riskin, Professor of Law, University of Missouri-Columbia 
School of Law. Columbia, MO. Consultant on: implementation of the Farmers Home 
Administration's mediation program (Recommendation 91-7). 

Roy A. Schotland. Professor of Law, Georgetown University Law Center, 
Washington, DC. Consultant on: the audit and inspection practices of banking 
agencies. 

Peter H. Schuck, Professor of Law, Yale Law School, New Haven, CT. 
Consultant on: formulation of policy through exceptions process 
(Statement 10 - 1983); judicial remands of cases to administrative agencies (1990); 
judicial review of immigration cases. 

Sidney A. Shapiro, Professor of Law, University of Kansas School of Law. 
Lawrence, KS. Consultant on: hearing procedures for the resolution of scientific issues 
(Statement 1 1 - 1985); OSH A rulemaking (Recommendations 87-1 and 87-10); federal 
regulation of biotechnology (Recommendation 89-7); noise control regulation (with 
Dr. Suter). 

Thomas H. Stanton. Esquire, Member of the law firm of Olwine, Connelly. 
Chase, 0*Donnell & Weyher, Washington, DC. Consultant on: supervision of 
government-sponsored enterprises (Recommendation 91-6). 

Alice H. Suter, Ph.D., Cincinnati, OH. Consultant on: noise control 
regulation (with Professor Shapiro). 

Carl W. Tobias, Professor of Law, University of Montana School of Law, 
Missoula, MT. Consultant on: Rule 1 1 -type sanctions in administrative proceedings. 

Paul R. Verkuil, President. College of William and Mary, Williamsburg, 
VA. (See biographical information under member listing.) Consultant on: federal 
administrative adjudicators (with Professors Gifford, Koch, and Pierce). 

Leland B. Ware, Assistant Professor of Law, School of Law. St. Louis 
University, St. Louis, MO. Consultant on: fair housing enforcement procedures. 

Julia Wondolleck, Adjunct Professor, School of Natural Resources, Univer- 
sity of Michigan, Arm Arbor, MI. Consultant on: Fish and Wildlife Service's approach 
to conflict management under the Endangered Species Act (with Professor Yaffee). 

Ronald F. Wright, Jr., Assistant Professor of Law, Wake Forest University 
School of Law , Winston-Salem, NC. Consultant on: procedural constraints on agency 
investigations. 

Steven L. Yaffee, Professor, School of Natural Resources, University of 
Michigan, Aim Arbor, MI. Consultant on: Fish and Wildlife Service's approach to 
conflict management under the Endangered Species Act (with Professor Wondolleck) . 
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Executive 
Director 
William J. 
Olmstead and 
public member 
Jonathan Rose 
at 43rd plenary 




Staff members Renee Barnow, Jolanta Sterbenz, Jeffrey Lubbers, and Michael 
Bowers (back row from left) listening intently to testimony presented at the 
FAA'NTSB hearing. 




Staff attorney Nancy G. Miller and consultant Margaret G. Farrell at 
the June plenary session. 



54 






Vice Chairman, Acting Chairman Robert S. Ross, Jr. 
Chairman Marshall J. Breger* 

Assistants to the Chairman Renee K. Bamow 

Kathryn M. Keil 
Neil J. Kritz** 

Executive Director William J. Olmstead 

General Counsel Gary J. Edles 
Research Director Jeffrey S. Lubbers 
Deputy Research Director Michael W. Bowers 
Distinguished Visiting Executives Richard Carlson (DEd)*** 

Patricia A. Hahn (ICC) 
Senior Staff Attorney Charles E. Pou, Jr. 

Staff Attorneys Mary Candace Fowler 
Kevin L. Jessar 
Nancy G. Miller 
Brian C. Murphy 
David M. Pritzker 
Research Attorney Deborah S. Laufer 
Director of Administration Daniel F. Mann 
Administrative Officer Norma B. Smith 

Librarian Cari Votava 
Systems Administrator Gloria J. Coffey 

Research Assistant Gertrude K. Wetherall* 
Secretarial Staff Sharon D, Anderson 
Susan M. Mack 
Lamenthia Silver 
Karen Williams* 
Legal Interns Linda M. Correia 
Jolanta Sterbenz* 
Receptionist Theresa Charlene Young 
Clerk Typist B. Clarice Brown 

* Service ended in 1991. 
** On detail. 
*** Detail ended in 1991. 
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Liaison respresentative Daniel D. Campbell, general counsel at the 
National Transportation Safety Board, presenting testimony at the 
FAA-NTSB hearing. 




Commissioners including Kenneth M.Carr (back left) of the Nuclear 
Regulatory Commission and Joyce Doyle andArlene Holen (front right) of the 
Federal Mine Safety and HealthReview Commission at the Conference's fourth 
annual seminar. 
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APPENDIX D - ORGANIZATION 
AND OPERATION 



The Administrative Conference of the United States identifies 
causes of inefficiency, delay, and unfairness in administrative proceedings 
affecting private rights and recommends improvements to the President, 
federal departments and agencies, the Congress, and the courts. Established 
as a permanent independent federal agency by the Administrative Conference 
Act of 1964 (5 U.S.C. §571-576), the Conference was activated by the 
appointment of its first Chairman in January 1968. The bylaws and statute 
governing the organization and operation of the Conference appear in 
Appendices G and H, respectively. 

The Conference is a membership organization consisting of three 
related parts: the Office of the Chairman, the Council, and the Assembly. 

THE OFFICE OF THE CHAIRMAN 

The Chairman of the Administrative Conference is the chief execu- 
tive of the Conference and its only compensated member. Appointed by the 
President, with the advice and consent of the Senate, the Chairman serves for 
a term of 5 years but may continue to serve until a successor is appointed and 
has qualified. The seventh Chairman of the Administrative Conference, 
Marshall J. Breger, ended his term on November 25, 1991. President 
Bush, on November 19, 1991, named Council member Robert S. Ross, Jr. to 
be Vice Chairman. The Vice Chairman serves as Chairman when the 
chairmanship is vacant (see Administrative Conference Act §575(b) in 
Appendix H), 

The Chairman, with the approval of the Council, appoints the public 
members of the Conference. The Chairman presides at plenary sessions of the 
Assembly and at Council meetings, and is the official spokesperson for the 
Conference in relations with the President, the Congress, the judiciary, the 
agencies, and the public. The Chairman has authority to investigate matters 
brought to his attention by individuals inside and outside government, and to 
designate subjects for Conference recommendations. The Chairman is served 
by a small permanent career staff, who furnish administrative and research 
support to the Assembly and committees of the Conference, provide guidance 
and assistance to research consultants, and help the Chairman in securing 
implementation of recommendations and in providing advice and assistance 
to agencies and to Congressional committees. 
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THE COUNCIL 

The Council consists of the Chairman and 10 other members, who 
are appointed by the President for 3-year terms, not more than one-half of 
whom may be employees of federal agencies. The Council performs 
functions similar to those of a corporate board of directors. It calls plenary 
sessions of the Conference membership and fixes their agendas, authorizes 
subjects for study, receives and considers reports and recommendations 
before they are considered by the Assembly, and exercises general budgetary 
and policy supervision. 

During 1991 President Bush appointed one new member to the 
Council, Susan Au Allen. 



THE ASSEMBLY 

Structure of the Assembly 

The members of the Conference, when meeting in plenary session, 
constitute the Assembly of the Conference. The number of members, by 
statute, may not be fewer than 75 nor more than 101. At the end of 1991 the 
Conference had 100 members. In addition to the Council, members fall into 
four groups: (i) agency representatives designated by statute; (ii) agency 
representatives designated by the President; (iii) additional agency represen- 
tatives designated by the Council; and (iv) public members appointed by the 
Chairman with the approval of the Council. In addition, a number of 
individuals serve in a nonvoting status as liaison representatives, senior 
fellows, or special counsels. 

Statutory Members 

The Administrative Conference Act confers membership upon the 
chairman of each independent regulatory board or commission or a person 
designatedby the agency (5 U.S .C. §573(b)(2)). The boards and commissions 
having statutory members include: 



Commodity Futures Trading Commission 
Consumer Product Safety Commission 
Federal Communications Commission 
Federal Election Commission 
Federal Energy Regulatory Commission 
Federal Maritime Commission 
Federal Reserve System 
Federal Trade Commission 
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Interstate Commerce Commission 
National Labor Relations Board 
Nuclear Regulatory Commission 
Securities and Exchange Commission 

Agencies Designated by the President or the Council 

The Administrative Conference Act grants membership to the head 
(or the designee of the head) of each executive department or other adminis- 
trativeagency designated for this purpose by the President (5 U.S .C. §573(b)(3)). 
Under this authority, the President has designated all 14 Cabinet departments 
and additional agencies for membership, and the Council has acted to provide 
5 additional memberships from 4 of the departments having subcomponents 
with special regulatory responsibilities. In addition, in 1991 rotating mem- 
berships were held by the Department of Housing and Urban Development for 
an administrative law judge (ALJ), the Department of the Interior for an 
inspector general, the Department of Justice for an administrative judge, and 
the Department of Defense for a member of a board of contract appeals. 

Cabinet departments include: 

Department of Agriculture 
Department of Commerce 
Department of Defense (includes member of Board of 

Contract Appeals) 
Department of Education 
Department of Energy 
Department of Health and Human Services 

(includes Food and Drug Administration 

and Social Security Administration) 
Department of Housing and Urban Development 

(includes administrative law judge) 
Department of the Interior (includes inspector general) 
Department of Justice (includes administrative judge) 
Department of Labor (includes Occupational 

Safety and Health Administration) 
Department of State 
Department of Transportation (includes Federal 

Aviation Administration) 
Department of the Treasury 

(includes Internal Revenue Service) 
Department of Veterans Affairs 
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Administrative agencies include: 

Commission on Civil Rights 

Environmental Protection Agency 

Equal Employment Opportunity Commission 

Federal Deposit Insurance Corporation 

General Services Administration 

Merit Systems Protection Board 

National Aeronautics and Space Administration 

Occupational Safely and Health Review Commission 

Office of Government Ethics 

Office of Management and Budget 

Office of Personnel Management 

Small Business Administration 

U.S. International Trade Commission 

U.S. Postal Service 

Public Members 

This group consists of members appointed for 2-year terms by the 
Chairman, with the approval of the Council. These "nongovernment" 
members, who are required by the Administrative Conference Act to com- 
prise not less than one-third nor more than two-fifths of the total membership, 
are selected to provide broad representation of the views of private citizens 
of diverse experience. They are chosen from among members of the 
practicing bar, scholars in the field of administrative law or government, and 
others specially informed with respect to federal administrative procedure. 
They are reimbursed for travel expenses but otherwise serve without compen- 
sation. 

At the close of 1991 public members numbered 40. Public members 
are limited to no more than four terms of continuous service (1 CFR §302.2(b)). 
The bylaws of the Conference provide that the terms of one-half of the public 
members expire in each calendar year. (See Appendix A, page 35, for a list 
of public members.) 



Liaison Representatives 

The Chairman, with the approval of the Council, may make liaison 
arrangements with representatives of the Congress, the judiciary, federal 
agencies not otherwise represented in the Conference, and professional 
associations (1 CFR 302.4). Liaison representatives are assigned to commit- 
tees and participate in Conference functions, but may not vote at plenary 
sessions. During 1991 three new liaison arrangements were established. 
These were with the Legal Services Corporation, the Office of the Vice 
President, and with the Railroad Retirement Board. At the close of 1991 
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liaison representatives numbered 22. The 25 organizations with liaison 
renresentation are: 



representation are: 
Judiciary 



Administrative Office of the U.S. Courts 

Federal Judicial Center 

Judicial Conference of the U.S. (two representatives) 

U.S. Claims Court 

U.S. Court of Appeals for the Federal Circuit 

U.S. Court of International Trade 

U.S. Court of Military Appeals 

Federal Agencies 

Advisory Commission on Intergovernmental Relations 

Council on Environmental Quality 

Farm Credit Administration 

Federal Labor Relations Authority 

Federal Mediation and Conciliation Service 

Federal Mine Safety and Health Review Commission 

General Accounting Office 

Legal Services Corporation 

National Transportation Safety Board 

Office of the Federal Register 

Office of the Vice President 

Postal Rate Commission 

Raib-oad Retirement Board 

Selective Service System 

Professional Associations 

ABA National Conference of Administrative Law Judges 
ABA Section of Administrative Law and Regulatory 

Practice 
Federal Administrative Law Judges Conference 
Federal Bar Association 



Senior Fellows 

Under section 2(e) of the bylaws (1 CFR § 302.2(e)), former chairmen 
of the Conference and individuals who have served for 8 or more years as 
members are eligible for 2-year appointments as senior fellows. Senior 
fellows are assigned to committees and participate in Conference functions, 
but may not vote at plenary sessions. At the close of 1991 senior fellows 
numbered 26. (See Appendix A, page 36, for a list of senior fellows.) 
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Special Counsels 

Under section 2 (f) of the bylaws ( 1 CFR §302.2(f)), from time to time 
the Chairman designates individuals to the position of Special Counsel to the 
Conference. These persons, who do not serve under any of the other official 
membership designations, advise and assist the membership in areas of their 
special expertise. They are assigned to committees and participate in 
Conference functions but may not vote at plenary sessions. At the close of 
1991 six special counsel appointments were in effectJ (See page 37 of 
Appendix A for a list of special counsels.) 

Operation of the Assembly 

The Assembly, which has ultimate authority over all activities of the 
Conference, operates much like a legislative body. Through the adoption of 
bylaws, the Assembly has established six standing committees to work on 
individual Conference projects. Two special committees established in 
1987 — the Special Committee on Financial Services Regulation and the 
Special Committee on Ethics in Government Regulation — still operate. In 
addition, occasionally the Chairman establishes special committees to con- 
centrate on certain timely issues. Two such committees were created in 1991 
by then-chairman Breger: the Special Committee on the Future of the 
Conference and the Special Committee on International Assistance in Admin- 
istrative Law. 

THE COMMITTEES 

The committees are the most important component of the process 
that leads to the adoption of Conference recommendations, because it is at the 
committee level that consultants* reports are first analyzed and proposed 
recommendations are formulated. 

Committees meet periodically to plan and guide research by aca- 
demic and professional consultants and by the Chairman's professional staff. 
On the basis of this research, along with public and agency input through 
written comments, meetings, and, where appropriate, public hearings, the 
committees frame proposed recommendations for consideration by the 
Assembly. When a study and tentative recommendations have been prepared, 
these are circulated to the affected agencies and announced to the public for 
comment, then reexamined by the committee in light of the replies. 

After final committee approval, a proposed recommendation is 
transmitted to the Council and then to the Assembly for consideration in 
plenary session. The Assembly may either adopt the recommendation in the 
form proposed by the committee, amend the recommendation, refer it to 
committee, table it, or reject it entirely. 

Since January 1968, the Assembly of the Conference has adopted 168 
recommendations. Ten recommendations were adopted during 1991. On 
occcasion, the Assembly acts to state its views on a particular matter without 
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making a formal recommendation on the subject. Fifteen of these "statements" 
have been adopted by the Conference since 1968. The recommendations the 
Conference adopted during 1991 are reproduced in full in Appendix E. 

Official actions of the Conference, along with related reseaich reports, 
are published in the annual series Administrative CoisfFERENCE of the United 
States: Recommendations and Reports. Recommendations and statements (but 
not reports) are also published in the Federal Register, and those of continuing 
interest in the Code of Federal Regulations, Title 1, Parts 305 and 310. 

Committee Activities 

The COMMITTEE ON ADJUDICATION, chaired by Richard J. 
Leighton, completed two projects in 1991, one on the Social Security 
Administration's representative payee program, and one on adjudications of 
civil penalties under the Federal Aviation Act. Recommendation 91-3, "The 
Social SecurityRepresentativePayeeProgram,'*resulted from the Committee's 
consideration of a report prepared by Professor Margaret Farrell that ad- 
dressed a multitude of procedural issues raised by the Social Security 
Administration's program to provide social security beneficiaries with assis- 
tance in managing their benefits when they are incapable of managing them 
themselves. The Committee's consideration of Professor Henry H. Perritt's 
study of adjudication of civil money penalties under the Federal Aviation Act 
led to adoption of Recommendation 91-8, "Adjudication of Civil Penalties 
Under the Federal Aviation Act." This latter project was the second phase of 
a study of the Federal Aviation Administration's civil penalty program for 
violations of aviation safety regulations, and was done at the request of 
Congress. The Committee also began consideration of a study by Professor 
Leland Ware on enforcement under the 1988 amendments to the Fair Housing 
Act. The Committee will continue this project in 1992. 

The COMMITTEE ON ADMINISTRATION, chaired by Darrel J. 
Grinstead, completed work on two projects in 1991. In June the Committee 
adopted a recommendation on federal regulatory agencies' interaction with 
their foreign counterparts (Recommendation 91-1, "Federal Agency Coop- 
eration with Foreign Government Regulators"), which was based in large part 
on a report by Professor George A. Bermann on the Federal Aviation 
Administration's experiences in working closely with other countries in air 
safety. The recommendation encourages greater regulatory cooperation with 
other governments in a variety of areas. In December a recommendation on 
the Farmers Home Administration' s implementation of farmer-lender media- 
tion pursuant to the Agricultural Credit Act was presented to, and approved 
by , the full membership (Recommendation 91-7, "Implementation of Farmer- 
Lender Mediation by the Farmers Home Administration"). This work was 
based on a report by Professor Leonard L. Riskin. 

In 1992 the committee will consider research on the Fish and Wildlife 
Service's approach to conflict management under the Endangered Species 
Act. Recent litigation in the Pacific Northwest on the effect of timber 
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harvesting on the habitat of the rare spotted owl has focused attention on the 
need for better conflict management under the Endangered Species Act. This 
study, conducted by Professors Steven Yaffee and Julia Wondolleck, will 
propose improvements in the Service's ability to deal with conflicts. 

The committee will also examine agency procedures for reviewing 
discretionary grant applications as there is no government-wide statute 
covering the procedures agencies with discretionary grant authority must use 
when reviewing applications. This study conducted by Professor Thomas 0. 
McGarity will examine widely publicized problems in the Department of 
Housing and Urban Development grant programs, which appear to lack a 
systematic review process, as well as programs of other agencies, including 
the National Science Foundation, which has a rigorous peer review procedure. 
It will also consider a study of the Department of Justice's system for 
monitoring formula grants under its juvenile justice program. 

The SPECIAL COMMITTEE ON GOVERNMENT ETHICS 
REGULATION, chaired by Fred F. Fielding, was assigned no new projects 
in 1991. Currently the committe is focusing on the United States Office of 
Government Ethics' development of regulations to implement the Ethics 
Reform Act of 1989 (Pub. L. No. 101-194). 

During 1991 the SPECIAL COMMITTEE ON FINANCIAL 
SERVICES REGULATION examined procedural issues involving the 
supervision of the safety and soundness of government-sponsored enterprises 
and the administration of the Securities Exchange Act of 1934 by the federal 
bank regulatory agencies. Recommendation 91-6, "Improving the Supervi- 
sion of the Safety and Soundness of Government-Sponsored Enterprises," 
addressed issues of institutional capacity and administrative authority and 
enforcement powers, among others. The recommendation, which was carried 
over from 1990, was based on work by consultant Thomas S. Stanton. 

The Special Committee has also been considering a report, 
"Administration bf the Securities Exchange Act of 1934 by the Federal Bank 
Regulatory Agencies," by Professor Michael P. Malloy, as well as the pilot 
for a study by Professor Lawrence G. Baxter, "Judicial Responses to the 
Recent Enforcement Activities of the Federal Banking Regulators." 

During 1992 the Special Committee will focus its attention on the 
enforcement powers of the federal bank regulatory agencies and will continue 
to study federal bank regulatory agencies' administration of the Securities 
Exchange Act of 1934. 

In 1991 the COMMITTEE ON GOVERNMENTAL PROCESSES, 
chaired by Neil R. Eisner, examined issues in implementing the National 
Vaccine Injury Compensation Program. Recommendation 91-4, "The 
National Vaccine Injury Compensation Program," based on a study by 
Professor Wendy K. Mariner, recommended steps to alleviate problems in the 
administration of the program. 
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Other projects assigned to the committee that will be carried out in 
1992 include a study of procedural constraints on agency investigations, to be 
conducted by Professor Ronald F. Wright, and a study of the role and 
operations of inspectors general, to be conducted by Dean Paul Light. 

The COMMITTEE ON JUDICIAL REVIEW acquired a new chair- 
man, Sally Katzen, midway through 1991 when former chairman Peter 
Strauss became a Senior Conference Fellow. During 1991 the committee 
completed two projects that resulted in Conference recommendations. 

In Recommendation 91-2, "Fair Administrative Procedure and 
Judicial Review in Commerce Department Export Controls Proceedings,'* the 
Conference urged Congress to repeal the exemption from the administrative 
process and judicial review provisions of the Administrative Procedure Act 
now enjoyed by Commerce Department export control actions. The recom- 
mendation also suggested procedural changes to the Department of 
Commerce. A report by consultant Dean Howard Fenton provided the basis 
for the recommendation. 

The committee also completed work on a study by Professor Harold 
Bruff concerning the use of specialized courts for review of administrative 
action. Based on his report, the Conference adopted Recommendation 91-9, 
"Specialized Courts in Administrative Law," which recommended against 
the creation of a single specialized court to handle review of all administrative 
cases and set forth guidelines for considering whether a specialized reviewing 
court would be effective for any particular group of administrative cases. 

The COMMITTEE ON REGULATION, chaired by John Golden, 
submitted one proposal for consideration by the Assembly in 1991. The 
committee's examination of the administrative procedures used in U.S. 
antidumping and countervailing duty cases led to Recommendation 91-10, 
"Administrative Procedures Used in Antidumping and Countervailing Duty 
Cases." The Conference's consultants on this topic were Professors 
John H. Jackson and William J. Davey. 

The committee also concluded its consideration of a study of the 
Food and Drug Administration's procedures for approval of new AIDS drugs, 
conducted by consultant James T. O'Reilly. The committee determined that 
while the consultant's report furnished a valuable description of the FDA's 
approval process as of the start of the project, that process (as well as the 
underlying state of scientific knowledge) was rapidly evolving and further 
committee efforts to draft useful recommendations at this time would not be 
fruitful. 

During 1991 the committee worked with consultants Professor 
Sidney A. Shapiro and Dr. Alice H. Suter on a study of EPA's implementation 
of the Noise Control Act of 1972. Although funding of this program was 
terminated a decade ago, EPA retains regulatory responsibilities. The 
committee is considering possible recommendations on the procedural 
aspects of this situation. 
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A proposed study by Professor Frederick Anderson on federal 
revolving funds established for specific purposes, previously considered by 
the Committee on Regulation, was terminated by mutual agreement. Instead, 
in 1992 thecommittee willfocus on procedures for expedited settlements with 
de minimis liaiii^s in connection with Superfund enforcement cases. 
Consultants are Professors Richard Revesz and Lewis Komhauser. 

Also on the committee's agenda for 1992 is a study of the coordina- 
tion of migrant and seasonal farm worker service programs requested by the 
National Commission on MigrantEducation and Professor Err ol Meidinger*s 
research on cooperation between federal and state governments in joint 
regulatory programs. 

The COMMITTEE ON RULEMAKING,chairedbyEmestGeUhom, 
worked on three recommendations in 1991. Recommendation 91-5, "Facili- 
tating the Use of Rulemaking by the NLRB," was adopted in June 1991 and 
was based on a report by Professor Mark Grunewald. The Committee is 
studying a report by Professor Robert Anthony, "Agency Policymaking 
Through Nonlegislative Rulemaking," a draft of which is being circulated to 
agencies. The committee completed its review of a study by Conference 
Research Director Jeffrey S. Lubbers and Conference senior staff attorney 
Nancy G. Miller, "The Procedural and Practice Rule Exemption from the APA 
Notice-and-Comment Rulemaking Requirements,'* and the Council approved 
recommendations made therein. However, the recommendation has been 
delayed for presentation to the Assembly until June 1992 and will be 
recirculated to agencies for comment. 

The two special committees established by then-Chairman Marshall 
Breger have mandates that address short-term issues. Both committees are 
expected to complete their work in 1992. 

The SPECIAL COMMITTEE ON THE FUTURE OF THE 
ADMINISTRATIVE CONFERENCE, chaired by Lewis Engman, was 
created in 1991 by then-Chairman Marshall Breger to review Conference 
operations and make recommendations for improvements in anticipation of 
the Chairman's successor. The Committee is expected to complete its work 
in Spring 1992. 

During 1991 a SPECIAL COMMITTEE ON INTERNATIONAL 
ASSISTANCE IN ADMINISTRATIVE LAW was established to consider 
and propose activities for the Conference to undertake if legislation 
(H.R. 3379 and S. 1642) is enacted to give the Conference express authority 
to provide administrative law assistance to foreign countries. The committee, 
chaired by Eldon H. Crowell, will report its findings to the Council in 1992. 
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APPENDIX E- 
RECbWIMENDATIONS 



Recommendation 91-1 

Federal Agency Cooperation with Foreign 

Government Regulators 

(Adopted June 13, 1991) 

If American administrative agencies could ever afford to engage in 
regulatory activities without regard to the policies and practices of administra- 
tive agencies abroad, the character and pace of world developments suggest that 
that era has come to a close. The substantive problems facing agencies have 
parallels, to a greater or lesser extent, in the problems facing those agencies' 
counterparts in foreign countries. The policies and procedures developed by 
governments abroad are likely to be of interest and benefit to American 
regulators, and those developed here may be of utility abroad. 

The case for international regulatory cooperation does not, however, 
rest entirely on the exchange of information about the current regulatory 
landscape. As the experience of certain agencies engaged in international 
regulatory dialogue demonstrates, there still remain regulatory problems to be 
identified and solutions, both to new and existing problems, to be found. 
Particularly in areas of fast-changing technology or fast-evolving standards and 
expectations, regulatory bodies may find that they actually need, or can 
profitably share, the resources of other govemments in addressing common 
problems of regulation and enforcement. In their continuous efforts at 
improving their performance, agencies have become increasingly aware that 
contemporary regulation often entails a powerful research and development 
burden whose sharing may be in all regulators' best interests. 

Regulatory cooperation with foreign counterparts will also produce 
advantages for regulated interests and for those affected by those interests. 
Regulated entities generally prefer an orderly regulatory environment, and 
more particularly one marked by a high degree of commonality among the 
standards imposed by public authorities in the various markets they serve. Costs 
of compliance are most obvious when different countries impose mutually 
inconsistent standards on business products or practices, particularly where the 
latter by their nature are international in scope. However, even where national 
standards are not mutually inconsistent, or business products or practices are not 
inherently international in scope, the cumulative effect of differences in 
regulatory standards may impose substantial and, in some cases, unjustified 
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burdens. In addition, consumers and other affected persons have an interest in 
the maintenance of reasonably common protective standards. The internation- 
alization of business has put the need for this kind of environment on an 
international scale. It accordingly points in the direction of greater and more 
deliberate intergovemmentalism in regulatory matters than one generally 
associates with American administrative processes. 

American agencies generally have not developed consistent practices 
in their efforts at international regulatory cooperation. Such cooperation may, 
in fact, take a wide variety of forms, from the casual and unsystematic sharing 
of information at one extreme, to a firm commitment to concerted regulatory 
action at the other. In between fall a number of different patterns, such as regular 
consultations, reciprocal participation in foreign agency rulemaking, and 
various forms of joint study, research and rule development. Since harmoni- 
zation does not necessarily entail uniformity, but simply a net reduction in 
regulatory inconsistencies and differences, even harmonization is a matter of 
degree. 

As the following recommendation seeks to make clear, agencies are 
not all similarly situated with respect to the opportunities for, and advantages 
of, regulatory cooperation. The functions and regulatory objectives of a 
particular agency, its past experience in such cooperation, and the feasibility of 
reliance on a foreign counterpart's technical, administrative, or regulatory 
resources are among the factors determining whether, to what extent, and in 
what form that agency should engage in such cooperation and pursue regulatory 
harmonization. Moreover, an agency is likely to be more comfortable in 
initially experimenting with international cooperation on a limited basis by 
selected means rather than in developing at once a comprehensive, systematic 
program of cooperation. Nevertheless, agencies may usefully consider this 
recommendation, which is based in part on the practice and experience of one 
agency, the Federal Aviation Administration, that has consciously engaged in 
forms of concerted activity with counterpart agencies abroad. This case study 
is of particular interest because the FAA*s practice of intergovemmentalism 
includes, but also goes beyond, cooperation in rulemaking as such to include 
a certain amount of cooperation in more routine aspects of administration. 
While this recommendation does not address international assistance in 
enforcement as such, it recognizes that an increased commonality of substan- 
tive standards does tend to increase opportunities for mutual assistance in the 
enforcement realm. 

Of course, care should be taken that the spirit of compromise and 
mutual consideration that ought to characterize intergovernmental activities 
not adversely affect the integrity of the regulatory process. It is important that 
agencies observe the procedural statutes under which they ordinarily operate, 
and that their processes remain open to public scrutiny and participation. Nor 
will it do, either in reality or in appearance, for the regulatory standards an 
agency ultimately adopts to be the product, pure and simple, of intergovernmental 
negotiations. American agencies and their foreign counterparts work under 
statutory mandates, which must remain the touchstone so far as the substance 
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of regulatory action is concerned. The zone of compromise within which an 
agency may then operate in the interest of collegiality with decisionmakers of 
other nations is necessarily uncertain but necessarily limited. Within that zone, 
however, international regulatory cooperation has a significant, possibly even 
a leading, role to play. 

RECOMMENDATION 

1. Each agency should inform itself of the existence of foreign 
(including regional and international) regulatory bodies ^ whose activities may relate 
to the mission of that agency. 

2. Each agency should determine whether and to what extent 
regulatory cooperation with one or more foreign regulatory bodies is appropri- 
ate. Desirable forms of cooperation may mclude the simple exchange of 
information, coordination of regulatory objectives, consultation in advance of 
rulemaking, and reciprocal participation in rulemaking processes. Apart from 
general considerations of cost and staffing, factors to be considered in deciding 
the importance and intensity of the cooperative effort to be made, the forms of 
cooperation to adopt, and the geographic range of foreign regulatory bodies 
with which to cooperate, include: 

a. the extent to which the participating regulatory agencies 
share common regulatory objectives; 

b. the importance of commonality, and therefore interna- 
tional harmonization,^ in the development of regulatory policy in the particular 
field; 

c. the extent to which the capabilities of foreign regulatory bodies 
justify the agency's reliance on their technical, regulatory and administrative 
resources; 

d. the opportunities that international regulatory cooperation 
presents for improvement in the enforcement and administration of the 
agency's program (as, for example, through mutual recognition of tests, 
inspections and certifications or through mutual assistance in information 
gathering and other forms of assistance); 

e. the presence of existing bilateral or multilateral interna- 
tional frameworks for addressing common regulatory concerns; 

f. the receptivity of a given foreign regulatory body to 
meaningful participation by American regulatory and private interests in its 
policymaking processes; and 

g. in appropriate consultation with the Department of State, 
the foreign policy of the United States. 

3. Even when an agency concludes that the factors set out in paragraph 
2 do not counsel substantial regulatory cooperation with foreign governments, 
it should nevertheless explore the possibilities of international cooperation in 
enforcement, including mutual assistance in information gathering and, where 
appropriate, reliance upon foreign tests, inspections, and certifications. 
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4. When an agency concludes that it has a pronounced interest in 
cooperation with foreign regulatory bodies, it should consider adopting various 
modes of cooperation with those agencies, including: 

a. the establishment of common regulatory agendas; 

b. the systematic exchange of information about present and 
proposed foreign regulation; 

c. concerted efforts to reduce differences between the 
agency's rules and those adopted by foreign government regulators where those 
differences are not justified; 

d. the creation of joint technical or working groups to conduct 
joint research and development and to identify common solutions to regulatory 
problems (for example, through parallel notices of proposed rulemaking); 

e. the establishment of joint administrative teams to draft 
common procedures and enforcement policies; 

f. themutualrecognitionof foreign agency tests, inspections 
and certifications, to the extent that the American agency is satisfied that 
foreign regulatory bodies have sufficient expertise and employ comparable 
standards; and 

g. the holding of periodic bilateral or multilateral meetings 
to assess the effectiveness of past cooperative efforts and to chart future ones. 

5. a. When engaging in international regulatory cooperation, an 
agency should ensure that it does so in a manner consistent with national statutes 
and international engagements. 

b. An agency engaging in international regulatory coopera- 
tion should also be alert to the possibility that foreign regulatory bodies may 
have different regulatory objectives, particularly where a government-owned 
or controlled enterprise is involved. 

6. To promote acceptance of and compliance with the measures that 
result from its cooperation with foreign regulatory bodies, an agency should 
enlist the support and participation of other affected agencies, regulated 
interests, public interest groups, and other affected domestic interests, as 
follows: 

a. Where appropriate, agencies should, so far as consider- 
ations of time and international relations permit, afford affected private and 
public interests timely notice of any formal system of collaboration with foreign 
regulatory bodies that exists and an opportunity where reasonable to participate 
and comment on decisionmaking under such system. 

b. The agency should, where appropriate, also encourage the 
establishment of working relations between domestic interests and their foreign 
counterparts, including manufacturers, other trade and industry interests, and 
consumer and other public interest groups. 

c. The agency should assemble an interagency advisory 
group, consisting of the Department of State and other affected agencies such 
as the Departments of Commerce and Defense and the U.S. Trade 
Representative's Office, if one does not exist. Each member agency of an 
advisory group should, without prejudice to its independent decisionmaking, 
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both inform that group about the nature and extent of its concerted activities with 
foreign regulatory bodies relevant to the purposes of the group and seek that 
group's advice. In addition, the Chairman of the Administrative Conference 
should convene a meeting of the heads of interested agencies to discuss the need 
for establishing a permanent, government-wide mechanism for organizing, 
promoting,, and monitoring international regulatory cooperation on the part of 
American agencies. 

I, Agencies should, consistent with their statutory mandate and the 
public interest, give sympathetic consideration to petitions by private and 
public interest groups for proposed rulemaking that contemplate the reduction 
of differences between agency rules and the rules adopted by foreign govern- 
ment regulators, where those differences are not justified. 

8.. a. Once an agency has a program of international regulatory 
cooperation with a foreign regulatory body, it should routinely advise that body 
before initiating proposed rulemaking, and should seek to engage that body*s 
participation in the rulemaking process. 

b. Conversely, the agency should see to it that it is informed 
of initiatives by those foreign regulatory bodies and ensure that its views are 
considered by those bodies early in the conduct of their rulemaking procedures. 

c. Where, following joint rul^ development efforts, an 
agency ultimately proposes a rule that differs from the rule proposed by the 
foreign counterpart, it should specify the difference in its notice of proposed 
rulemaking and request that it be specified in any corresponding foreign notice. 

9. An agency should adopt reasonable measures to facilitate commu- 
nication of views by foreign regulatory bodies on proposed rules. 

10. While international consultations of the sort described in this 
recommendation do not appear to necessitate any radical departure from an 
agency's ordinary practices incompliance with applicable procedural statutes,^ an 
agency engaged in such consultations should make reasonable efforts to ensure that 
affected interests are aware of them. For example, when an agency substantially 
relies on those consultations in its rulemaking (or where foreign government rules, 
practices or views have otherwise substantially influenced the agency's proposals), 
it should describe both the fact and the substance of those consultations in its notices 
of proposed rulemaking, rulemaking records and statements of basis and purpose 
under the Administrative Procedure Act. Where the objective of harmonizing 
American and foreign agency rules has had a significant influence on the shape of the 
rule, that fact also should be acknowledged. 

I I . An agency that engages in systematic exchanges of information and 
consuhation with foreign regulatory bodies should seek to ensure that domestic 
interests do not suffer competitive disadvantage from the release of valuable 
information by those bodies to foreign private interests. This may require that the 
agency seek to reach agreement with its foreign counterparts concerning the 
conditions under which information will be disclosed. 

12. While harmonization of standards with foreign regulatory bodies 
may be a legitimate objective of any agency whose activities affect transnational 
interests or transactions (and therefore may appropriately influence the rulemak- 
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ing outcome), it should be pursued within the overall framework of the agency's 
statutory mandate and with due regard for the interests that Congress intended the 
agency to promote. Accordingly, agencies should ensure that any accord 
informally reached through international regulatory cooperation is genuinely 
subject to reexamination and reconsideration in the course of the rulemaking 
process. 




Staff attorney Charles Pou, Jr. , consultant George A. Bermann, and Admin- 
istration Committee chairman Darrel J. Grinstead lead the debate on 
Recommendation 9 1 -I at the June plenary session. 



^Throughout this recommendation, the term "foreign regulatory bodies" in- 
cludes, where appropriate, also regional and international regulatory bodies. 

^Harmonization does not necessarily imply regulatory uniformity. It implies a 
reduction in the differences (including but not limited to inconsistencies) among the regula- 
tory standards of different jurisdictions. 

•^See, ^.g., Federal Communications Commission v. ITT World Communications, 
Inc . , 466 U.S. 463 (1 984) (international consultative processes leading to informal policy 
understandings are not covered by Government in the Sunshine Act); Public Citizen v. 
United States Department of Justice, 109 S. Ct. 2558 (1989); Food Chemical News v. 
yo«rt^,900F.2d328(D.C.Cir. l990)\Centerfor Auto Safety v. Federal Highway Admin- 
ij/ranon. No. C.A. 89-1045 (D. D.C.Oct. 12, 1990) (groups not formed by the Executive 
Branch are not "utilized" committees within the meaning of F ACA). 
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Recommendation 91-2 

Fair Administrative Procedure and Judicial Review in 

Commerce Department Export Controis Proceedings 

(AdoptedJune 13, 1991) 

The Export Administration Act (EAA), 50 U.S.C. §§App. 2401-2420, 
authorizes the Commerce Department to restrict exports of goods and technology 
from theUnited States in the interests of national security, foreign policy objectives, 
and preservation of this country's access to commodities in short supply. It is the 
principal element in a scheme of export controls that emerged after World War 11 to 
serve three ends : reduction of the domestic impact of worldwide po stwar shortages 
of critical goods, priority allocation of resources to rebuild Europe under the Marshall 
Plan, and restriction of the access of Eastern Bloc nations to technology useful for 
military purposes. Over the years, restricting access to useful technology has become 
the primary goal of the EAA, although the countries against which those restrictions 
are directed have changed from time to time in the light of shifting political 
considerations. 

The EAA has an international aspect. The United States works with 
its allies through a coordinating committee on multilateral export controls 
(CoCom) to identify conmiodities that should be controlled as well as countries 
that should be the targets of various export controls. Using the lists thus 
generated, the Commerce Department is responsible, under the EAA, for a 
licensing scheme involving three different categories of licenses: 1) general 
licenses, which are applicable to most export transactions and permit them to 
occur without specific license applications; 2) individual validated licenses, 
which the agency grants or denies based on factors including concerns about the 
ostensible and the possible uses of the commodity, opposition from the 
Department of Defense or State to the proposed export, available information 
about the end-user, and policy determinations about the destination country; 
and 3) special licenses, such as distribution licenses and project licenses, that allow 
particular exporters to make multiple exports of certain types without applying 
for an individual license for each export. The Export Administration Act also 
contains provisions prohibiting participation in unsanctioned foreign boycotts 
and authorizes the Commerce Department both to make rules to carry out its 
provisions and to enforce its provisions, including the antiboycott provisions. 

The EAA includes a provision explicitly exempting the Department's 
activities from the administrative process and judicial review provisions of the 
Administrative Procedure Act. As a result, administrative licensing decisions are 
final and unreviewable; agency rules implementing the EAA are subject neither 
to judicial review nor to the notice-and-comment requirements of 
5 U.S.C. §553, although, in the latter respect. Congress has said that "to the extent 
practicable, all regulations imposing controls on exports. . . [should] be issued in 
proposed form with meaningful opportunity for public comment before taking 
effect." 50U.S.C. App. §2412(b). Enforcement decisions are less affected by the 

73 



exemption, as statutory amendments in recent years have imposed the formal 
hearing requirements of 5 U.S.C. §§556-57 on administrative enforcement 
proceedings and have authorized judicial review of enforcement decisions 
according to APA standards. 

Because of the broad APA exemption, the Commerce Department has 
implemented the EAA with relatively little judicial scrutiny. It has had little 
incentive to provide generally accessible explanations for its actions. The EAA 
requu-es that license denials be accompanied by a written statement including, 
inter alia, a statement of the statutory basis for the denial; in practice, however, 
this statutory requirement has often been met in a minimal and uninformative 
way. Exporters have often been frustrated in their attempts to learn the reasons 
for negative licensing decisions or to predict the outcome of future license 
applications; they have also been without recourse to challenge Commerce 
Department actions as arbitrary or contrary to statute. Because legislation to 
reenact and amend the EAA is now pending,^ reexamination of the APA exemption 
is timely. 

The APA exemption dates back to passage of the first comprehensive 
export control legislation in 1949. At that time. Congress cited two reasons for 
the broad exemption: first, the legislation was seen as temporary, essentially 
an extension of emergency war measures, and second, it was closely related to 
foreign policy and national security concerns. 

After more than 40 years, the export control program gives no 
indication of being "temporary," albeit sunset dates in the various export 
control statutes have necessitated several extensions and reenactments. Changes 
in the statute incident to reenactment and evolving policy at the Commerce 
Department have gradually increased access to information about the 
Department*s actions and public participation in policymaking. Legislation to 
reenact the export controls program, passed in 1990 but subjected to a pocket 
veto by the President, would also have provided for limited judicial review of 
licensing decisions. But these measures still leave the relevant procedures well 
short of APA standards. And the need for such a broad exemption from APA 
provisions based on foreign policy and national security considerations is not at 
all clear. Much of the business conducted by the Commerce Department under 
the EAA is similar to that conducted by other regulatory agencies, and the 
interests at stake for potential exporters are similar to those of regulated entities 
under other licensing schemes. The agency can expect to .benefit from public 
input in the rulemaking process just as other agencies do. Moreover, the APA 
includes specific exemptions from its rulemaking and formal adjudication provi- 
sions for agencies ' military and foreign affairs functions, which would be available 
to reduce the required level of agency process when necessary,^ as well as an 
exception to its judicial review provisions for action "committed to agency 
discretion by law." Other international trade and export control statutes, which 
presumably have foreign affairs implications, have operated successfully within 
this framework. 

hicreased availability of judicial review would help to ensure that the 
Department complies with applicable statutory standards and maintains a 
reasonable level of quality control in its decisionmaking under the EAA. While 
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the presence of military and foreign affairs considerations will impel a review- 
ing court to give the Commerce Department great latitude to exercise its 
discretion, a court could usefully review many legal and factual issues under 
traditional APA standards without interfering with the executive branch's ability 
to conduct foreign policy or protect national security. 

The Administrative Conference concludes, therefore, that the APA 
exemption is unnecessary and should be repealed. This conclusion is in accord 
with that of a recent National Academy of Sciences study on export controls, 
which also urges repeal of the APA exemption.^ While the exemption repeal is the 
heart of this recommendation, the Conference also believes that various additional 
actions by Congress or the Commerce Department would be useful to enhance the 
benefits of making the APA applicable. These are explained briefly below. 

Judicial Review: Although the Conference believes that, as a general 
matter, judicial review of Commerce Department actions under the standards 
of the Administrative Procedure Act is entirely appropriate, control of exports 
nevertheless remains a sensitive area. Thus, it is important to structure judicial 
review in a manner that will minimize the burdens on the conduct of foreign 
policy and national security affairs. Direct review in the court of appeals is 
appropriate here because of the policy considerations involved, because there 
are not likely to be large numbers of appeals, and because, in the case of 
rulemaking, the public interest will require prompt, authoritative determina- 
tions of a rule's validity. See ACUS Recommendation 75-3, The Choice of Forum 
for Judicial Review of Administrative Action,^ Consolidation of review of all 
export control matters in a single court of appeals would preserve uniformity in 
statutory interpretation and enable the court to develop expertise in the subject 
matter. Because it already enjoys some expertise in international trade and 
technological issues and is likely, based on its experience with many types of 
litigation involving the federal government, to be sensitive to the govemment's 
legitimate need for discretion in implementing export controls as well as to the 
interests of private parties, the Court of Appeals for the Federal Circuit is the most 
appropriate court for assignment of this responsibility. 

Informal Adjudications: Under the APA, Commerce Department 
action on individual license applications should be treated as informal adjudi- 
cation. While formal hearing proceedings are used to make decisions in some 
licensing programs administered by other agencies, there is no indication that such 
procedures are required here, and the high volume and time sensitivity of export 
license applications favor retention of the existing informal approach. 

Another category of Commerce Department action handled infor- 
mally is requests for advice as to the proper classification of a commodity. 
These requests permit an exporter to seek guidance concerning the appropriate 
category for an item on the list of controlled commodities (because different 
categories entail different export restrictions) and may be made at an exporter's 
option; such requests are appropriately treated as informal agency adjudication 
under the APA. 

The Commerce Department should increase exporters' access to 
information about the decisions it makes in these informal adjudications. Clear 
statements of the agency's reasons for classifying exports in particular categories 
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or denying licenses will both help exporters to determine how to proceed and 
provide a record for judicial review of the Department's action. Publication of 
those licensing and classification decisions that may have precedential value 
(along with a statement of the reasons for them) will benefit both agency and 
exporters by bringing a greater measure of predictability to the licensing 
process. 

A special problem arises when license denials turn on classified 
information. The government has a strong interest in protecting the substance 
and sources of such information from disclosure, but, without access to the 
information that forms the basis for a license denial, it can be almost impossible 
for the exporter to evaluate whether the agency action is correct and to challenge 
the denial on administrative or judicial review. Steps should be taken to ensure 
that exporters (or their counsel) have the maximum feasible access to the 
information supporting the license denial and that agency staff claims that 
undisclosed classified mformation supports a denial are carefully scrutinized 
on administrative review. 

Formal Adjudications: Current statutory provisions already make 
enforcement proceedings under the EAA (including both export control and 
antiboycott enforcement proceedings) formal adjudications by specifically 
applying sections 556 and 557 of the APA to those proceedings. Deletion of 
the general exemption from the APA would leave these procedures unchanged. 
To facilitate the consolidation of judicial review in one court and to conform 
to generally sound practice respecting administrative sanctions,^ the Administra- 
tive Conference recommends one change in these enforcement procedures: 
that de novo district court penalty collection proceedings be eliminated in favor 
of on-the-record review in the Court of Appeals for the Federal Circuit, and that 
the Commerce Department have authority to collect its own civil penalties once 
the opportunity for judicial review has passed. Under this approach, failure to 
pay a penalty after it has become final and unappealable, or after the reviewing 
court has entered final judgment in favor of the agency, would result in a 
collection action in federal district court in which the validity and appropriate- 
ness of the order imposing the penalty would not be reviewable. This change 
would also have the effect of mooting a current controversy about whether the 
conduct of administrative enforcement proceedings tolls the 5-year statute of 
limitations for commencement of a district court action to collect a civil penalty. 

The Commerce Department imposes sanctions without the benefit of 
formal adjudicatory procedures through the issuance of temporary denial orders 
and the suspension or revocation of licenses without notice or hearing under 
15 CFR §770.3(b). Under the EAA, the Department may issue temporary denial 
orders denying exporting authority without notice where necessary to prevent 
an imminent violation of the EAA. Licenses may be suspended or revoked under 
Commerce Department regulations whenever the Office of Export Licensing 
believes that the terms and conditions of the licenses are not being followed, or 
when required to implement a change in regulatory policy. 

Because these actions are taken to prevent imminent or continuing 
violations of the EAA, the Conference recognizes that the Commerce Depart- 
ment may need to take unilateral action. Nevertheless, when the circumstances 
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requiring the action are individual to an exporter or a commodity and not, for 
example, related to an abrupt change in a destination country's status, exporters 
should be afforded a full opportunity to defend themselves in post-denial formal ^ 
hearings. Existing procedures for temporary denial orders provide for prompt 
post-denial review, although without a full formal hearing; these existing 
procedures may offer a valuable avenue for seeking emergency relief from a 
denial order, but a full-scale administrative hearing should be available at the 
request of the party subject to the denial order. Concomitantly, judicial review 
of temporary denial orders, now governed solely by an arbitrary and capricious 
standard, should include substantial evidence review. At present, unilateral 
license suspensions are reviewable only through an informal agency process 
like that afforded license denials, and not at all in court. Because of their impact 
on existing economic relationships, the Administrative Conference believes 
suspensions grounded in the unique circumstances of a particular exporter or 
validated license should be followed by full formal procedures at the licensee's 
request. 

Rulemaking: Once brought under the APA, Commerce Department 
rulemaking under the Export Administration Act would still be subject to the 
military and foreign affairs exception to notice-and-comment procedures; not 
every rulemaking under EAA necessarily falls within the terms of that 
exception, but some do. In recommending that the APA apply to export control 
proceedings, the recent National Academy of Sciences study proposed that 
section 13(b) of the EAA be retained, to reflect Congress' belief that military 
and foreign affairs considerations do not require that all EAA rulemakings fit 
the APA exemption and to encourage the Department to exercise some restraint 
in applying the exemption. The Conference endorses this recommendation. 

The Conference also recommends that "foreign availability determina- 
tions," not specifically designated as rulemaking under the EAA, be so treated by 
the Commerce Department whenever possible. Under the Act, exports that 
would otherwise be restricted are permitted when the product involved is 
already available to the end-user from a foreign source. These determinations 
may often affect many potential exporters, rather than just one, and provision of 
an opportunity for public comment before making such a determination will 
enable Commerce to get a clearer picture of the relevant considerations. The 
Conference's recommendation, however, acknowledges that foreign availabil- 
ity determinations may sometimes initially arise in the context of license deter- 
minations where time is of the essence; in such cases, public comment might be 
solicited after the determination rather than before, 

RECOMMENDATION 

1 . Repeal of APA Exemption. Congress should repeal section 1 3(a) of 
the Export Administration Act, which exempts functions exercised under that Act 
from the administrative process and judicial review provisions of the Administra- 
tive Procedure Act (5 U.S .C. § §55 1 , 553-559, 701 -706). 

2. Judicial Review. Congress should amend the Export Administration 
Act to provide for judicial review in a single forum, the United States Court of 

77 



Appeals for the Federal Circuit, of all Commerce Department actions (including 
the imposition of civil penalties) under the Act that are reviewable by the 
standards of APA section 706. 

3. Informal Adjudications. Requests for proper classification of 
proposed exports and applications for validated licenses or reexport authoriza- 
tions are appropriately treated as informal adjudications under the APA. The 
Department of Commerce should make the following improvements in the 
applicable procedures: 

a. Whenever the Commerce Department initially denies a 
license application or responds to a classification request by placing the item 
in a category different from that proposed by the requester, it should provide 
sufficient written explanation for its decisions to enable applicants to under- 
stand the basis on which decisions have been reached and to pursue internal 
appeals. 

b. Revie>v by the Secretary or the Secretary's delegate of staff 
decisions on classification requests or license applications should be available 
on request of the applicant. To the extent possible, the decision on review at 
the secretarial level should be in detail sufficient to permit others to evaluate 
its precedential value. The Commerce Department should publish and index 
these decisions in an appropriate manner, together with other decisions on 
requests for classification and individual license applications that have possible 
precedential value and any general written guidance on classification issues. 

c. To eliminate a duplicative review procedure, Congress 
should repeal section 13(e) of the Export Administration Act, which provides 
for limited appeals of license denials through an administrative law judge 
hearing process. 

d. When a license application has been denied, or has been 
the subject of negative consideration or recommendations under section 
10(f)(2) of the Export Administration Act, based on classified information, the 
Commerce Department should adopt procedures to permit the maximum 
disclosure of such information consistent with national security and foreign 
policy (including, where appropriate, disclosure to the applicant or applicant's 
counsel under protective order). On administrative appeal of any license denial 
based on undisclosed classified information, the Secretary (or the Secretary's 
delegate) should personally review the classified information and certify that it 
is properly classified and supports the action taken. 

4. Formal Adjudications. 

a. Congress should amend the Export Administration Act to 
provide the right to a prompt post-denial (or post-suspension) hearing on the 
record, subject to the formal adjudication provisions of the Administrative 
Procedure Act, for parties subject (1) to unilateral Commerce Department 
decisions to suspend or revoke validated licenses when the suspension or 
revocation turns on the specific circumstances of a particular exporter or 
commodity, or (2) to temporary denial orders under section 13(d) of the Export 
Administration Act. Congress should establish appropriate deadlines for the 
conduct of such hearings. 



78 



b. The Commerce Department should, to the extent possible, 
limit the scope of unilateral license suspensions and temporary denial orders to 
the circumstances posing a threat of violation of the Export Administration Act. 

c. Congress should amend the civil penalty provisions of 50 
U.S.C. App. 2410 and 2412 to eliminate the requirement ofde novo proceedings 
in federal district court and provide instead that any assessment of civil penalties 
is fmal, subject to judicial review under 5 U.S.C. §706 in the Court of Appeals for 
the Federal Circuit; a civil penalty assessment that survives judicial review or 
becomes final without judicial review should be enforceable by the agency in 
a summary collection action in federal district court.^ 

5. Rulemaking. 

a. Although the military and foreign affairs exemption of 
section 553 of the APA will be available to the Department of Commerce for 
some of its rulemaking under the Export Administration Act, the Conference 
supports the recent recommendation of the National Academy of Sciences that 
Congress should retain section 13(b) of the Export Administration Act. That 
section, which exhorts the Department to provide "meaningful opportunity for 
public comment" in departmental rulemakings "to the extent practicable," 
plainly expresses a congressional understanding that not all departmental 
rulemaking falls within the appropriate bounds of the military and foreign affairs 
exemption,'' and thus appropriately encourages the Department to exercise 
restraint in its application. 

b. To the extent feasible, the Department of Commerce 
should treat foreign availability determinations under sections 5(f)(1) and 
5(f)(2) of the Export Administration Act as rulemaking within the terms of 
section 553 of the APA. Where, for reasons of time or other considerations, such 
determinations must be made in the context of decisions on individual license 
applications, the Department should publish the determination made with an 
invitation for public comment respecting related future determinations. 



^ The Act expired on September 30,1990; the export controls program continues 
in effect, however, by Executive Order issued under authority of the International Emer- 
gency Economic Powers Act, 50 U.S.C. § 1702, Executive Order 12,730, September 30, 
1990. Legislation to extend the export controls program was passed by Congress in 1 990 
but pocket vetoed by the President. 

^The Administrative Conference has previously recommended that the military 
and foreign affairs exemption from APA rulemaking requirements be restricted to apply 
only where there is a need for secrecy in the interest of national defense or foreign policy . 
ACUS Recommendation 73-5, ^/»mi>Mrid?« of the "Military or Foreign Affairs Function" 
Exemptionfrom APA Rulemaking Requirements, 1 CFR §305.73-5 (1991). 

^Panel on the Future Design and Implementation of U.S. National Security 
Export Controls, Finding CommonGround: U.S. Export Controls in a Changed Global 
Environment (National Academy Press 1991). 

"*! CFR §305.75-3 (1990). 

^See ACUS Recommendation 72-6, Civil Money Penalties as a Sanction, 
1 CFR §305.72-6 (1991); ACUS Recommendation 79-3, Agency Assessment And 
Mitigation of Civil Money Penalties, 1 CFR §305.79-3 (1991). 

^See ACUS Recommendation 72-6, supra n. 4. 

"^Cf. ACUS Recommendation 73-5. supra n. 2. 
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Recommendation 91-3 

The Social Security Representative Payee Program 

(Adopted June 13, 1991) 

As part of the Social Security program, Congress has authorized the 
Social Security Administration (SSA) to pay certain beneficiaries' benefits to 
other persons or organizations where the Secretary determines that payment to 
such a "representative payee" would be in the interest of the beneficiary.^ SSA 
currently pays about $20 billion annually in social security benefits to represen- 
tative payees of more than 4 million (or about 10%) beneficiaries. Because the 
program has been the subject of some concern and litigation, SSA asked the 
Administrative Conference of the United States to study certain procedural 
aspects of the representative payee program. While the study was underway, 
Congress addressed some of the procedural issues as part of the Omnibus Budget 
ReconciHationActofl990(OBRA),Pub.L.No. 101-508, §5015. 

A. Rulemaking 

The representative payee program operates under a statute that for the 
most part paints program requirements with a broad brush. SSA has some 
regulations, but many of the operating instructions are found in the Program 
Operating Manual System (POMS), the agency's internal operating manual. 
There are a number of issues the Conference believes should be the subject of 
regulations, either because they are not adequately addressed anywhere, or 
because they should be addressed in regulations rather than only in the POMS. 
These issues are discussed below. This recommendation contains specific 
suggestions for modifying the procedures for appointing representative payees 
(see section B, below). For a number of other issues, involving the establish- 
ment of program criteria, the Conference takes no position on the content of the 
rules, but recommends that the issues be addressed in the context of notice-and- 
comment rulemaking. 

First, there currently exists no clear standard for when a representative 
payee should be appointed in a particular case. The Social Security Act 
provides that "[i]f the Secretary determines that the interest of any individual 
under this title would be served thereby, certification of payment of such 
individual's benefit under this title may be made . . . [to a representative payee]. "^ 
The Act does not contain any standard for determining when appointment of a 
representativepayee isin the beneficiary's interest. CurrentSSAregulations provide 
only that a representative payee will be appointed when "due to a mental or 
physical condition or due to . . . youth," a beneQciary is "not able to manage or 
direct the management of his or her own benefits.^ The regulations neither 
indicate what constitutes an inability to manage benefits, nor what mental or 
physical condition must be found. This lack of a standard requires SSApersonnel 
to make largely discretionary decisions that are difficult to challenge individually 
or to evaluate programmatically. 

While the Administrative Conference takes no position on what the 
substance of a standard for representative payee appointment should be, it 
believes that the promulgation of a more detailed standard through rulemaking 
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is important to promote the appearance and reality of fairness and consistency 
in operation of the representative payee program.^ 

Second, concerns have been raised that persons interested in gaining 
access to beneficiary funds may provoke SSA action to appoint a representative 
payee wittiout sufficient factual basis. Thus, a standard should be developed 
for the minimum amount of evidence necessary to trigger the initiation of 
procedures that could result in appointment of a representative payee. 

Third, the Conference recommends that SSA promulgate clarifying 
rules relating to eligibility to serve as a representative payee, includmg a 
method for determining priorities where there are competing applicants for 
such payee status. Although SSA has some internal guidelines for selecting 
appropriate representative payees, the Conference believes that such issues 
should be addressed in regulations, to provide public participation in their 
development and to provide easier access to their contents. 

Finally, the question of SSA 's responsibility to monitor representative 
payee performance has been a subject of concern. Although a court has ruled that the 
Constitution's due process clause requires annual accounting by all represen- 
tative payees,^ the decision's continued applicability is not clear .^ The Social 
Security Act currently requires annual accounting by representative payees, 
except certain institutions.'^ Congress in the OBRA amendments expressly 
required SSA to study more stringent monitoring of "high risk" payees (e.g., 
representative payees who are not related to the beneficiary or who are 
creditors). SSA should undertake rulemaking to promulgate procedures for 
monitoring representative payee performance in a manner that will be both 
effective and efficient.^ 

B. Procedures 

1. Current Procedures 

When SSA receives information that a particular beneficiary may need 
a representative payee, it seeks to gather evidence with which to determine 
whether the beneficiary is incapable of managing his or her own benefits.^ If SSA 
decides that the beneficiary is incapable, its first step is to select a representative 
payee. SSA then sends what is called an "advance notice" to the beneficiary, 
informing thebeneficiary that he or she has beenf ound incapable of managing benefits 
and that SSA intends to appoint the named representative payee. The beneficiary is 
allowed 1 days to respond to S S A and provide additional facts. This is often the first 
notice that the beneficiary receives that appointment of a representative payee is 
being contemplated. If, after receiving any further information, SSA confirms its 
decision, it sends the beneficiary notice of its "initial decision," which is imple- 
mented immediately. The beneficiary may seek "reconsideration" from SSA, 
following which the beneficiary is entitled to a hearing before an administrative law 
judge and appeal to the Appeals Council. 

Under these current procedures, the beneficiary generally is provided 
no notice tliat SSA is considering appointing a representative payee until the 
agency has already preliminarily decided that one is necessary and has selected 
a candidate. The "advance notice" does not explain the basis for the decision 
to appoint a representative payee. Nor is the beneficiary given an opportunity 
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to meet with SSA face-to-face before a representative payee decision is imple- 
mented. While the present procedures appear to satisfy constitutional minima, 
considerations of efficiency, fairness and appearance of fairness suggest certain 
modifications to these procedures. 

2. Conference Recommendations 

The Conference recommends several changes in the process, that, 
consistent with its other recommendations involving the Social Security 
program, encourage increased procedural safeguards at the beginning of the 
process in order to maximize correct decisions in the early stages and lessen the 
need for additional proceedings.^^ The Conference recommends that SSA notify a 
beneficiary as soon as the threshold for initiating action, discussed above, is met, 
offering the beneficiary an opportunity to have an informal face-to-face interview 
with an SSAclaims representative. To the extent practicable, the notice (and all other 
notices) should be designed to be understandable to the beneficiary, taking into 
consideration information already in the file (e.g., what language the beneficiary 
understands) } ^ The notice should also inform the beneficiary that appointment of a 
representative payee is being considered, describe the standard for and basic reason(s) 
why it is being considered, ask for all relevant information concerning the need for 
and selection of a representative payee, and ask the beneficiary to suggest a possible 
candidate. SSA should also notify the beneficiary of any person(s) it knows to be under 
consideration as a representative payee. 

If, after completing its investigation, SSA decides to appoint a represen- 
tative payee, it should notify the beneficiary of this determination, informing him or 
her of the right to review the evidence and appeal . ^^ The determination then would 
be implemented, after which appeal to an ALJ and the Appeals Council would be 
available,as itisnow. Theseprocedures would eliminate the ciirrent opportunity for 
"reconsideration" that is provided after implementation but before the ALJ hearing. 

The rationale for these recommended procedures is that a beneficiary 
should have notice and the opportunity to respond concerning his or her alleged 
inability to manage benefits before the SSA has made a de facto determination 
that a representative payee is required and who that payee should be. The ability 
to manage benefits is not always strictly a medical determination; it may well 
involve consideration of observed behavior. Thus, it is likely that a decisionmaker 
who has had an opportunity to see and talk with the beneficiary w ill often make a more 
accurate determination of the need for a representative payee. ^ ^ The Conference 
believes that, as in the disability adjudication itself, procedures that encourage as 
complete a record as early in the process as possible offer significant advantages 
that far outweigh any short-term costs occasioned by adding an earlier notice and 
opportunity for a face-io-face meeting. Not only will early notice to beneficiaries 
and an opportunity forpersonal contact with SSA allow beneficiaries toprovideany 
relevant information that they have at a predecisional level, it may also give them 
more confidence in the process, thus resulting in fewer appeals at later stages. 
Moreover, as noted above, the opportunity for "reconsideration** that is currently 
provided after implementation but before the ALJ hearing would no longer be 
required. 

Under current procedures, beneficiaries are permitted to have assis- 
tance, by attorneys or nonattomeys, in disputes over representative payee 
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status. However,becauseof the lack of formal procedures until late in the process 
and, more important, the lack of an "award" out of which to pay attorneys, there 
has been little attorney or lay assistance involvement in this program. It would 
thus be especially useful for SSA to develop and provide beneficiaries with 
information about legal assistance and other relevant organizations that may be 
available in their areas.^"* 

In situations where someone applies to replace a representative payee, 
both the payee and the beneficiary should be given notice of the possible 
replacemetnt. Both should be given an opportunity to file comments and to meet 
informally with SSA officials. If the representative payee is replaced, the 
beneficiary (but not the payee) should have the right to appeal the 
determination. 

Although a beneficiary in representative payee status may apply to have 
such status terminated , no procedure currently exi sts for reexamining the need for a 
representative payee on any periodic basis. Because there are certain types of 
beneficiaries for whom a representative payee is less likely to be needed permanently 
(e.g., stroke victims, persons with reactive depression), it is in the interests of both 
the agency and beneficiaries to reassess periodically the need for representative 
payees for such individuals. Thus, the Conference recommends that SSA attempt to 
determine which, if any, types of beneficiaries m representative payee status ought 
to have their status periodically reevaluated and provide a method for doing so. 

C. Misuse ofFunds and Restitution 

1. Current Practice 

Currently, determinations by SSA that beneficiary funds have been 
misused are not appealable. This means that neither the beneficiary nor the 
representative payee may challenge such determinations. Moreover, SSA does 
not currently have an effective mechanism for requiring payees who misuse 
beneficiary funds to return such funds to beneficiaries.^^ SSAcurrentlyhas only the 
options of referring cases to the Department of Justice for criminal prosecution or 
requesting the representative payee to return funds. Most cases are too small to 
warrant Justice Department action, and S S A has no authority to force a representative 
payee to pay restitution. 

2. Conference Recommendations 

Beneficiaries should be permitted to appeal an administrative determina- 
tion that tlieir benefits have not been used properly. ^ ^ Representative payees should 
also be permitted to appeal misuse determinations. Although they have no right 
to payee status, a determination that they have misused funds will be entered into 
a data bank, will prevent them from being appointed as a representative payee 
in the future, and may have other negative ramifications. These consequences 
suggest that more process may be due. ACUS recommends that a determination 
of whether representative payee misuse of beneficiary funds has occurred be 
considered an "initial determination," which triggers the right to reconsideration 
and, if necessary, a subsequent ALJ hearing. 

The Administrative Conference also recommends that Congress autho- 
rize an administrative remedy that would allow SSA to (1) require representative 
payees who have misused beneficiary funds to pay restitution, and (2) impose civil 
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monetary penalties on such payees. Such authority would enable SS A to address 
the problem without burdening the courts.^'' 

The OBRA amendments made clear that, where SS A's negligent failure 
to investigate or monitor a representative payee results in misuse of benefits, SS A 
must make restitution to the beneficiary for any such benefits, and then may seek 
repayment from the payee. ^^ The negative impact on a beneficiary caused by 
misuse of his or her benefits, however, is independent of whether any SSA 
negligence was involved. Congress should authorize research on the scope, causes 
and effects of representative payee misuse of benefits, and methods to ease the 
resulting burden on beneficiaries, including the use of loss underwriting arrange- 
ments. 

D, Other Issues 

When this study was undertaken, the issue of SSA*s need to investigate 
representative payees before their appoinunent was of major concem. The 
recent OBRA amendments, however, require SSA to undertake certain inves- 
tigations of potential representative payees. For the present, those steps would 
appear to be adequate, but, after sufficient time has passed, their effectiveness 
should be reevaluated. 

In the past, where SSA has determined that a representative payee is 
required,buthasnotfoundasuitablecandidate,SSAhas suspended benefitpayments 
until a payee could be found, at which time the w ithheld payments would be released 
to that payee. In the OBRA amendments. Congress authorized SSA to suspend 
payments for no more than 30 days, where direct payment would substantially harm 
the beneficiary. However, where the beneficiary is legally incompetent, under the 
age of 1 5, or a drug addict or alcoholic, there is no time limit on the suspension of 
benefits. The Conference believes that SSA should study the impacts of the indefinite 
suspension of benefits on beneficiaries in these groups, with the objective of makmg 
legislative recommendations to Congress if the study suggests that time limits should 
exist for all classes of beneficiaries or that suspension should not permitted at all. 

In many cases, finding an appropriate representative payee is a significant 
problem. SSA should take steps to ease its burden by widening the pool of potential 
representativepayees, and by periodically seeking input from beneficiaries . It would 
be useful for SSA to ask beneficiaries, at the time that they apply for benefits and 
peri odically thereafter, to designate a person whom, at that time, they would prefer 
to serve as a representative payee, should one become necessary. While such a 
designation would not bind the agency, in many cases, the designation of 
someone whom the beneficiary thought was appropriate could make the selec- 
tion process easier for SSA and make the beneficiary more comfortable with the 
representative payee. SSA also should develop lists of national, regional and 
local organizations that could serve as representative payees on a volunteer 
basis, and evaluate carefully the performance of these and compensated or 
reimbursed representative payees.*^ 

RECOMMENDATION 

1. The Social Security Administration (SSA) should develop and 
promulgate by regulations criteria for deciding the following issues: 
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(a) Whether appointment of a representative payee should be made; 

(b) What evidence constitutes a threshold for initiating procedures that 
could result in appointment of a representative payee; 

(c) Who is eligible for appointment as a representative payee and 
whether the existing priorities among categories of payees should be modified, 
including which payee should be selected when there are competing payee 
applicants from the same category of payee; and 

(d) How payee performance should be monitored and evaluated. 

2. SSA should amend its procedures for appointing representative 
payees for beneficiaries^^ aged 1 5 and above as follows: 

(a) At such time as the threshold described in^ 1 (a)(ii) is met, SSA should 
send a notice to the beneficiary that, to the extent practicable, is in language 
designed to be understandable to the beneficiary. This notice should contain the 
following information: 

(i) That representative payee status is being considered; 

(ii) A description of the standard for appointment of a 
representative payee; 

(iii) A request that the beneficiary provide all information 
relevant to the need for and selection of a payee; 

(iv) An offer for the beneficiary to meet in an informal face- 
to-face interview with an SSA representative; 

(v) The names of any person(s) known by the agency to be 
under consideration as a representative payee, and a request for suggestions for 
possible representative payees, should one be determined necessary; and 

(vi) A statement that the beneficiary may be assisted by an 
attorney or other person, and a list of legal aid and other relevant resources 
available in the area. 

(b) If, after completion of the above procedures, a determination is 
made to appoint a representative payee, the beneficiary should benotified of the bases 
for that determination, the name of the payee, and the beneficiary *s appeal rights. 
These should include the right to an administrative law judge hearing and review by 
the Appeals Council, but the currently provided "reconsideration" stage that 
precedes the ALJ hearmg could be elimmated upon implementation of this 
recommendation. 

(c) Direct payment should continue to the beneficiary until a 
representative payee appointment is effective. 

3. Where a person applies to replace an existing representative payee, 
SSA should give notice to the beneficiary and to the existing payee. The notice 
to the beneficiary and to the payee should offer them the opportunity to meet 
in an informal face-to-face interview with an SSA official and to provide any 
relevant information, in writing or orally. If the existing payee is replaced, the 
beneficiary should be notified of the replacement and of his or her right to an ALJ 
hearing on the decision and review by the Appeals Council. 

4. SSA should attempt to determine which, if any, type of beneficiaries 
in representative payee status are most likely to regain their ability to manage 
or direct the management of their own benefits, and provide a method for periodic 
reevaluations of their need for a representative payee. 
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5. SSA should amend its regulations to provide that a decision on 
whether beneficiary funds have been misused by representative payees should 
be considered an "initial determination" appealable by either the beneficiary or 
the representative payee. 

6. SSA should take the following steps to facilitate the search for 
appropriate representative payees: 

(a) At the time of application for benefits and periodically thereafter, 
request beneficiaries to identify their current choice of a representative payee 
who could be considered for the position, after appropriate investigation, in the 
event that one may be required in the future. 

(b) Identify and use national, regional and local organizations that 
offer representative payee services on a volunteer basis and evaluate their 
performance in light of other representative payees . 

(c) Evaluate the need for further use of organizations that serve as 
representative payees on a reimbursed or compensated basis. 

(d) To the extent possible, make referrals to social welfare agencies 
or take other appropriate action to ensure that beneficiaries for whom represen- 
tative payees are not available are not harmed by the absence of the social 
security benefits. 

7. Congress should authorize SSA to use administrative adjudications 
to require representative payees who have misused beneficiary funds to pay 
restitution and to impose civil monetary penalties on such payees. 

8. Congress should authorize research on the scope, causes and effects 
of representative payee misuse of benefits, and methods to ease the resulting 
burden on beneficiaries, including the use of loss underwriting arrangements. 

9. SSA should develop data and study the effect on beneficiaries of 
suspending benefits when a representative payee is not available, with the 
objective of making recommendations on whether there should be time limits on 
suspension of payments for all categories of beneficiaries or whether 
suspensions should not be permitted at all. 



* The term "beneficiary" as used in this recommendation refers to those receiving 
benefits under both Tile 11 (old age survivors and disability benefits) and Title XVI (supple- 
mental security income payments). Those receiving benefits under this latter program are 
technically referred to as "recipients." 

242U.S.C.§405(j)(l) (Title II). For Title XVI. the provisions are comparable. 
See42U.S.C.§1383(a)(2)(A). 

320CFR§§404.2001, 416.601 (1990). 

^ Among the issues that might be addressed are how the specific standard should 
balance interests in beneficiary autonomy versus government beneficence, what factors 
should be considered in determining whether a beneficiary * s interest would be served by 
appointing a payee, what should constitute inability to manage benefits, and who should be 
the decisionmaker (e.g., the states in guardianship proceedings, the state disability determi- 
nation services, or trained agency lay or medical staff). Any rule setting a standard for 
appointing a representative payee should also address the question of what types of 
evidence are either appropriate or necessary in making the 
determination. 

SSA should also itself carefully consider the education levels and other quahfica- 
tions of agency officials making determinations on representative payee status, to ensure 
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that such decisionmakers have the necessary skills to apply whatever standard is 
developed. 

^Jordan v.Schweiker,744F.2d 1397 (10th Cir. 1984);Jordanv.Bowen,808F.2d 
733 (10th Cir. 1987). 

^The Jordan case was a class action, certified in 1 9 80. The court held that the 
Constitution required annual accounting for all payees. The impact of time on the class, as 
well as the impact of subsequent legislation, raises some questions concerning the case* s 
current applicability. 

M2U.S.C.§405a)(3). 

^Such a rulemaking could address such issues as what type of information is 
needed to mfike decisions, how often it should be reported or collected, whether different 
requirements should apply to different types of payees, and what SS A will do with the 
information it obtains in terms of its internal use and public availability. 

^Such evidence may include state adjudications of incompetence, aphysician' s 
opinion that a beneficiary is unable to manage benefits, or lay evidence to that effect, 

^^See, e.g., Recommendation 90-4, "The Social Security Disability Program 
Appeals Process; Supplementary Recommendation," 1 CFR §305.90-4. 

^^The expectation is that there would be several form notices with the clearest 
practicable wording in different languages, normal and large type sizes, and perhaps braille. 

^^OBRA amendments require such notice. See 42 U.S.C. §§405(j)(2)(E); 
1631(a)(2)(B)(x)-(xii). 

^^The Administrative Conference has recommended that face-to-face meetings 
be available in the context of medical disability determinations. Recommendation 89-10, 
"Improved Use of Medical Personnel in Social Security Disability Determinations," 
1 CFR §305. 89-10. 

^^The Conference has encouraged the use of nonlawyers in agency proceedings. 
See Recommendation 86-1, "Nonlawyer Assistance and Representation," 
1CFR§305.86.1. 

^^In cases where SSA has been negligent in investigating or monitoring represen- 
tative payees, SSA must make restitution to the beneficiary. OBRA §5 1 05(c). 

^ ^Beneficiaries do have the right to use state court remedies. 

^^See Recommendation 72-6, "Civil Money Penalties as a Sanction," 1 CFR 
§305.72-6; Recommendation 79-3, "Agency Assessment and Mitigation of Civil Money 
Penalties," 1 CFR §305.79-3. The Program Fraud Civil Remedies Act, 31 U.S.C. 3801, 
authorizes the imposition of administrative civil penalties for false claims against the gov- 
ernment and for certain types of false statements. However, it is not clear whether this Act 
would apply to representative payee actions, and in any event, it does not provide a remedy 
of restitution. 

18OBRA.§5105(c)(l),tobe codified at 42 U.S.C. §405 (j)(5). 

^ ^Congress has authorized the use of reimbursed representative payees on a very 
limited basis. OBRA of 1990. Pub. L. No. 101-508, sec. 5105(a)(3). 

^^The term "beneficiary" as used in this recommendation refers to those receiv- 
ing benefits under both Title II (old age survivors and disability benefits) and Title XVI 
(supplemental security income payments) of the Social Security Act. Those receiving 
benefits under this latter program are technically referred to as "recipients." 
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Recommendation 91-4 

The National Vaccine Injury Compensation Program 

(Adopted June 14, 1991) 

The National Vaccine Injury Compensation Program (the Program), 
sections 2110 et seq. of the Public Health Service Act, codified at 42 U.S.C. 
§§300aa-10 etseq.y is a federal compensation system for permanent injuries and 
deaths resulting from vaccines to prevent seven infectious diseases of childhood 
(diphtheria, tetanus, whooping cough, measles, mumps, rubella, and polio). State 
laws generally require that children be immunized against such diseases for 
school entry. 

The Program, which became effective October 1, 1988, isuniqueamong 
federal benefit programs in its organizational structure and decisionmaking pro- 
cesses. It was intended to provide an altemative to the tort system for dealing with 
claims of vaccine-related injury, awarding compensation quickly, fairly, and effi- 
ciently. It was also intended to contribute to improving immunization rates, 
stabilizing the supply and price of vaccines, encouraging new and improved vaccines, 
and reducing the burden and uncertainty of litigation. 

Decisionmaking authority is vested in the United States Claims Court. 
Claimants submit petitions for compensation to the Claims Court, and bear the 
burden of proving both entitlement and the losses and expenses to be compen- 
sated. The Secretary of Health and Human Services (HHS) is designated as 
respondent. The National Vaccine Injury Compensation Program Office in 
HHS (the Program Office) acts on behalf of the Secretary and may oppose 
compensation in individual cases. The vaccine manufacturer and whoever 
administered the vaccine are not involved as a party to the proceedings. 

Two procedural innovations in the Program are especially noteworthy. 
First, determinations of eligibility and the amounts of compensation are made by 
special masters employed by the Claims Court. Under current procedures, the special 
master issues a judgment that is final unless review by a Claims Court judge is 
requested by either claimant or respondent. Further review is available in the United 
States Court of Appeals for the Federal Circuit. 

Second, the Act contains a Vaccine Injury Table, which defines the 
injuries compensable under the Program. This was a policy decision by 
Congress, intended to avoid controversy over what disabilities were in fact 
caused by vaccines and to expedite decisions on claims by eliminating difficult, 
time-consuming disputes over causation in individual cases, ^ Nevertheless, 
disputes over whether particular injuries qualify for compensation have some- 
times proved time-consuming, even though the Table is accompanied by 
"Qualifications and Aids to Interpretation." Moreover, in cases of injury, 
determining the amount of compensation can be difficult and time-consuming 
because of the need to take into account the net present value of actual unreimbursable 
expenses for medical, rehabilitative, and custodial care, actual and anticipated lost 
earnings, and actual and projected pain and suffering. Paragraphs 2, 3, and 4 address 
these issues by suggesting that Congress consider whether further clarification 
would be appropriate, and by recommending development of guidelines that 
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may be used by the Claims Court and the parties. Paragraph 5 suggests study of 
ways to minimize transaction costs in administering awards under the Program. 

ITie Department of Justice has recently taken steps to speed the 
processing of vaccine cases by increasing the Assistant Attorney General's 
settlement authority and modifying its settlement review and approval proce- 
dures.^ Pai'agraph 6 encourages continued review of the appropriate level of 
such authority. 

No one administrative agency is charged with the duty of interpreting 
the enabling legislation or issuing general regulations. The Advisory Commis- 
sion on Childhood Vaccines is empowered to advise the Secretary of HHS on 
Program implementation. The Secretary may revise the Vaccine Injury Table, 
but has no authority to impose decisionmaking rules on the United States Claims 
Court. The Secretary was also required to develop and disseminate vaccine 
information materials; including a summary of the availability of the Program, not 
later than December 22, 1988.^ 

Claimants may seek compensation under the Program regardless of 
when the injury occurred. However, the starting date of the Program, 
October 1 , 1988, serves as a line of demarcation between two somewhat different 
sets of rules and remedies. Claims based on immunizations prior to that date — 
"retrospective cases" — may not have received an award based on a judgment or 
settlement in a civil action. Awards in retrospective cases are paid out of a limited 
fund specially authorized by Congress. 

For injuries arising from immunizations on or after October 1, 1988 — 
"prospective cases" — no civil action may be filed unless the claimant has filed a 
claim under the Program and received and rejected a determination under it. For 
such cases, the Program is a "first resort," but not an exclusive source of 
compensation. Awards for prospective cases are paid from the Vaccine Injury 
Compensation Trust Fund supported by a tax on covered vaccine sales. The Act 
tolls the statute of limitations governing the civil action until a final judgment 
is issued on the petition. This tolling provision was intended to preserve a 
petitioner's right to commence a civil action after the petitioner has exhausted 
the remedies under the Act. However, because the petitioner has 90 days to 
accept or reject a final judgment by the Claims Court or the Court of Appeals, 
the immediate end to the tolling upon final judgment might operate to 
extinguish an unwary petitioner's right to commence a civil action. 
Paragraph 7 would remedy this anomaly. 

Under the Act, as amended, a final deadline of January 31,1991, was set 
for filing claims in retrospective cases. More than 3000 cases were filed in the 5 
months preceding this deadline, the vast majority of them retrospective. The 
large number of filings during this period has created an unusual burden on the 
Program that can be expected to dissipate in the next few years, as a more regular 
pattern of filing claims develops. However, a special response, as suggested in 
paragraph 8, is warranted to ease the temporary burden of deciding these 
petitions. Measures suggested include a temporary increase in staffing, with funding 
to support the additional positions.^ Paragraph 9 is intended to address the 
possibility that there will be insufficient funding due to the substantial number of 
retrospective cases that have been filed; under the statute the Program would 
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cease to be in effect if there are insufficient funds to pay all of the claims payable 
for 180 days. 

The Claims Court has used teleconferencing successfully in connec- 
tion with the Program. Congress may find it useful to study this experience and 
to consider the possible use of the technique in other proceedings. 

Finally, we note that section 21 17 of the Act grants the Trust Fund the 
right of subrogation for compensation paid under the Program. The Departments 
of Health and Human Services and Justice should continue to be alert to 
appropriate opportunities to pursue this course. 

RECOMMENDATION 

1. The National Vaccine Injury Compensation Program Office 
in the Department of Health and Human Services, in consultation with the 
Advisory Commission on Childhood Vaccines, should continue to explore 
additional effective ways and take appropriate steps to disseminate information 
nationally about the Program, including eligibility and documentation require- 
ments and filing deadlines for petitions, to ensure that affected persons are 
aware of the available legal remedies and to help them identify necessary 
supporting information. 

2. To simplify the process of determining eligibility, Congress 
should examine whether further clarification is needed of the "Qualifications 
and Aids to Interpretation" applicable to the Vaccine Injury Table, which are 
set forth in section 21 14(b) of the Act to explain the symptoms and conditions 
to be considered evidence of an injury described in the Table.^ 

3. The Advisory Commission on Childhood Vaccines should de- 
velop uniform guidelines, such as discount rates for the value of medical and other 
services to be purchased in future years, for calculating the net present value of 
specific elements of compensation to beawarded to petitioners . Such guidelines may 
beused to computetheamount of awards promptly and consistently in similar cases. 
The guidelines should be reviewed at least annually to ensure that they remain 
consistent with reasonable estimates of future economic performance. 

4. The Advisory Commission on Childhood Vaccines should also 
consider developing guidelines for the total amount of compensation payable and, 
where appropriate, for individual elements of compensation, in light of evolving case 
law and experience with the alternative dispute resolutionprocess used by the Claims 
Court. The guidelines should provide for appropriate variations on the basis of age, 
severity of injury, intensity of services, and other relevant factors. The guidelines 
shouldpresent a range of values in each category, with flexible ceilings andfloors, 
to accommodate special ch-cumstances. 

5. The Department of Health and Human Services and the Advisory 
Commission on Childhood Vaccines should study the current use of brokers to provide 
structured settlements, and should explore altematives that will decrease transaction 
costs that result in reducing the funds available for awards to plaintiffs. 

6. The Department of Justice should continue to examine the 
appropriate level of approval authority and dollar limit for settling vaccine injury 
cases, taking into account the magnitude of awards actually made under the 
Program, to reduce delay in obtaining final approvals. 
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7. Congress should amend section 211 6(c) of the Act to stay the 
statute of limitations goveming civil actions for personal injuries arising out of a 
vaccination covered by the Act until the date that the petitioner files an election, 
or is deemed to file an election, pursuant to section 2121 of the Act, accepting or 
refusing to accept the judgment. 

8. Congress should take the following steps to reduce the 
burdens placed upon the Program by large fluctuations in the numbers of 
petitions filed: 

(a) Congress should delete section 2121(b)(2) of the Act, as 
added by tlie Vaccine and Immunization Amendments of 1990, which with- 
draws jurisdiction over any petition that is not decided within the time required 
by the Act. 

(b) Congress should amend section 21 12(d)(3) of the Act, as 
amended by the Vaccine and Immunization Amendments of 1990. to permit the 
chief special master to extend the time for deciding petitions filed in retrospec- 
tive cases for up to 2 years, in addition to the 240-day time limit plus all other 
extensions and suspensions currently permitted, when the chief special master 
determines that the number of filings and resulting work load require such 
action in the interest of justice. 

(c) Congress should amend section 21 12(c)(1) of the Act to 
increase substantially the authorized maximum number of special masters to 
handle the temporary burden of decisionmaking in retrospective cases. Con- 
gress should also authorize additional funds for a limited time period to support 
these positions, as well as increased staffing needed within the Program Office 
and the Department of Justice. 

9. Congress should address the potential consequences if there 
were to be insufficient funding for the Program, in view of section 323(b) of Pub. 
L. No. 99-660, 100 Stat. 3784, which provides that the Program shall cease to be 
in effect if there are insufficient funds to pay all of the claims payable for 1 80 days. 

10. Congress should extend the January 1, 1992 deadline for the 
Secretary of Health and Human Services to report the results of the evaluation 
of the Program required by section 6601 (t) of the Omnibus Budget Reconcili- 
ation Act of 1989, Pub. Law No. 101-239, 103 Stat. 2293, until the temporary 
burden of retrospective cases is substantially reduced, because inclusion of 
information with respect to these cases is essential to a useful evaluation of the 
Program. 



^ The Act also allows for compensation if a petitioner can prove that an injury was 
actually caused by a covered vaccine, even if the specific injury is not listed in the Table. 

2See 56 Fed. Reg. 8923 (March 4, 1991). 

^ A proposal was pubUshed at 54 Fed. Reg. 9 1 80 (March 3 , 1 989)» but the final 
version has not been published as of the date of this recommendation. 

^Congress should consider the effects on the Program if money in the Vaccine 
Injury Compensation Trust Fund is used for this purpose. Currently, section 6601 (r) of the 
Omnibus Budget Reconciliation Act of 1989, Pub. Law No. 101 -239, 103 Stat. 2293, autho- 
rizes separate appropriations of funds to HHS, Justice and the Claims Court (for FY 1990 
and 1991) from the Trust Fund. 

^Congress may also wish to consider any relevant information from the studies 
performed by the Institute of Medicine of the National Academy of Sciences pursuant to 
Pub. Law 99-660, 100 Stat. 3779, §§3 12.3 13. 
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Recommendation 91 '5 

Facilitating the Use ofRuiemaldng by ttie National Labor 

Relations Board 

(Adopted June 14,1991) 

The National Labor Relations Board (the Board) has formulated policy 
almost exclusively through the process of administrative adjudication despite 
having been granted both rulemaking and adjudicatory power in its statutory 
charter more than half a century ago. Even as rulemaking eclipsed adjudication 
as the preferred method of policymaking among major federal agencies, the 
Board steadfastly relied upon the quasi-judicial approach. 

The appropriateness of agency discretion to choose between rulemak- 
ing and adjudication to determine policy has been widely acknowledged. In the 
last several decades, however, the use of rulemaking in major federal agencies 
has grown and a body of commentary and judicial opinion has encouraged and 
approved this trend. Agency power to use rulemaking authority to resolve by 
general principle issues that recur in adjudicatory hearings has been broadly 
asserted and approved. Gains in administrative efficiency through the use of rules 
have been frequently seen as outweighing the benefits of incremental policymaking 
through case-by-case consideration. Controversy, then, has centered on the Board's 
insistence on adjudication as virtually the only means for the development of policy 
and on the practical implications this has had for the Board* s accomplishment of its 
regulatory mission. 

The type of decisionmaking engaged in by the Board has implications 
for the type of data gathered by the Board and the openness of policymaking. 
Policy formulated in the context of case-by-case adjudication is based solely 
upon the argument and evidence that the parties to the proceeding offer. 
Rulemaking, however, offers broader opportunity for public participation and 
more meaningful notice to affected parties of potential changes in regulatory 
standards. 

In addition, the choice between rulemaking and adjudication may 
affect the clarity and stability of the particular policy involved. In general, 
rulemaking provides greater clarity in the identification of a decision as a policy 
choice and requires that agency policy not be changed without a process focused 
on the policy choice. Where bright line rules are helpful and feasible, this may 
be an important consideration. Rulemaking also can resolve more efficiently 
important policy choices that would require a series of adjudications over a long 
period of time; thus, it can promote efficient enforcement of agency policy. 
Moreover, rulemaking enables the Board to set its policymaking agenda internally 
and directly with a view toward enforcement needs, rather than depending on 
the issues presented in cases that parties choose to press. 

Despite its historical reluctance to formulate policy through rulemaking, 
the Board announced in 1987 its intention to initiate a rulemaking proceeding to 
determine bargaining units in health care facilities.^ The Board's choice of this 
subject for its first major substantive rulemaking is inextricably intertwined with 
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the agency's struggle with it for almost 1 5 years. The Board gave two rationales 
for its decision to use rulemaking. First, the Board believed that there would be 
value in obtaining from affected parties empirical data on the effect on labor 
relations of unit configuration in the health care industry. Second, the Board 
acknowledged the longstanding criticism of its reluctance to use rulemaking as 
a policymalcing vehicle and concluded that rulemaking, though perhaps time 
consuming at the outset, might prove valuable over the long-term in terms of the 
predictability and efficiency of determinations of viable bargaining units in the 
health care industry. 

While the notice-and-comment procedures of §553 of the APA require 
only an opportunity for written comments on the proposed rule, the Board 
decided to hold four public hearings around the country to receive oral and 
written comments, and to permit limited cross-examination. The Board 
provided for greater public participation than was strictly required because it 
desired to assure affected persons that there would be the fullest opportunity to 
participate as the Board undertook a new method of policy formulation. In 
addition, the Board was concerned that without oral testimony and cross- 
examination, it would receive (through written comments) only the kind of 
legal arguments that it traditionally heard in adjudications. A fmal rule was adopted 
on April 21,1 989. Judicial review was sought by the American Hospital Association 
(on the grounds that the rule exceeded the Board's statutory authority, the Board was 
required by statute to make unit determinations on a case-by-case basis , and that the 
rule was arbitrary and capricious). ^ The Supreme Court ultimately upheld the 
rule. 

The Conference has examined the Board's "experiment" with rulemaking. 
Putting aside the particular legal issues yet unresolved in the "test" case before the 
courts, it seems clear that the proceeding accomplished the maj or putative purposes 
of rulemaking. First, the Board accumulated and utilized an enormous volume of 
empirical data that had not been available to it in previous adjudications. Second, 
the process prov ided a degree of openness and broad-scale participation unmatched 
by traditional Board proceedings (even in those few adjudications where amici are 
mvited to an oral argument) . Third, the produa of the rulemaking is a model of clarity 
as expression of policy in an area historically marked by excessive subtlety and 
complexity. Finally, the rule, if upheld, promises a degree of stability for a policy 
area that had been overwhelmed by change. 

It cannot be said, however, that the Board's choice to use rulemaking 
represents a broad new commitment to formulating national labor policy by this 
means. This rulemaking was an exercise in pragmatism — a thorough, careful, 
and productive administrative response to a particular set of circumstances. 
Nevetheless, the rulemaking gives the Board experience upon which it can 
build. This recommendation, while recognizing that the Board will justifiably 
continue to make policy through adjudication, suggests steps to facilitate further 
rulemaking by the Board. These steps include publishing standard rulemaking 
procedures, identifying subjects that are appropriate for rulemaking, and amend- 
ing the National Labor Relations Act to include a provision that (following 
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previous Conference recocmmendations) specifies an appropriate procedure 
for judicial review of Board rules. 

RECOMMENDATION 

1. The National Labor Relations Board should supplement it's practice 
of policymaking through case-by-case adjudication by continuing to use its 
general rulemaking authority in appropriate situations. 

2. To facilitate the rulemaking process, the Board should take the 
following steps: 

(a) Rulemaking procedures 

The Board should publish rulemaking procedures that conform to the 
informal rulemaking procedures of the Administrative Procedure Act. These 
procedures should not require oral hearings or other procedures in addition to 
notice and the opportunity for comment, as a general matter, although such 
additional procedures may be useful for particular rulemakings.^ 

(b) Identification of subjects for rulemaking 

To assist the Board in identifying manageable and timely subjects for 
which rulemaking might be appropriate, it should consider, among others, the 
following factors: 

(i) The need for submissions and information, including empirical data, 
beyond thatnormally available through adjudication. 

(ii) The value of participation by affected persons beyond the parties 
likely to participate in adjudication, with particular attention to possible 
reliance on prior policy and the breadth of impact of a new policy. 

(iii) The need to establish policy promptly in new areas of responsi- 
bility or for new enforcement initiatives. 

(iv) The opportunity for stabilizing policy in the particular subject 
area, 

(v) The likelihood that future litigation and enforcement costs may be 
lessened if a readily applicable rule is developed. 

(vi) The need to achieve control over the subject and timing of policy 
review and development. 

(c) Existing law 

The Board should develop a policy to govern situations in which the 
subject of a proposed rule has already been the focus of consideration in prior 
adjudicatory proceed mgs. The Board should seek to anticipate enforcement 
issues that may arise during the pendency of the rulemaking and possible 
judicial review. During the pendency of a rulemaking, the Board and its 
independent General Coimsei ordinarily should continue to act under its body 
of precedent, but they should be prepared to depart from precedent in individual 
cases where the application of such precedent would be unfair or inefficient. 

3. Congress should amend the National Labor Relations Act to confine 
preenforcement review of final Board rules to a single proceeding. Review 
should be authorized in the appropriate court of appeals.^ This authorization 
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should include a reasonable time limit on the seeking of preenf orcement review 
and preclude judicial review of rules at the enforcement stage concerning issues 
relating to whether (a) the procedures employed in the rulemaking were 
adequate, or (b) there was adequate support for the rule in the administrative 
record.^ 




Secretary of Labor Lynn Martin, co-host of the December plenary recep- 
tion, shares a moment with Circuit Judge U. S. Court of Appeals for the 
Seventh Circuit and special counsels oelM, Flaum. 



I52 Fed. Reg. 25.142 (1987). 

^The U.S. District Court for the Northern District of Illinois found the rule 
unlawful and granted a permanent injunction against its enforcement. The U.S. Court of 
Appeals for the Seventh Circuit reversed the district court decision. The Supreme Court 
granted certiorari and issued an unanimous decision upholding the B oard rule and recogniz- 
ing the Board 's broad rulemaking powers under §6 of the National Labor Relations Act. 
SeelllS.Ct.539(1991). 

■^See ACUS Recommendation 76-3 , "Procedures in Addition to Notice and the 
Opportunity for Comment in Informal Rulemaking," 1 CFR§305.76-3 (1990). 

^See ACUS Recommendation 75-3, "The Choice of Forum for Judicial Review of 
Administrative Action,*' 1 CFR305.75-3 (1990). 

^This is not meant to limit parties' ability, at the enforcement stage, to challenge 
a rule as arbitrary and capricious as applied. See ACUS Recommendation 82-7, "Judicial 
Review of Rules in Enforcement Proceedings," 1 CFR §305.82-7 (1990). 
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Recommendation 91-6 

Improving tfie Supervision of the Safety and Soundness 

of Government-Sponsored Enterprises 

(Adopted June 14, 1991) 

The federal government has established and chartered numerous 
"government-sponsored enterprises"^ (GSEs) to facilitate the flow of credit to 
certain categories of borrowers, such as homebuyers, farmers and students. 
GSEs do this by raising funds in the capital markets to make or purchase loans 
or by guaranteeing securities based on pools of loans. GSEs share many 
attributes of private companies: they are privately owned, sell stock, are 
generally profit-making institutions, and are exempt from federal civil service, 
procurement and appropriations restrictions. However, they also share many 
characteristics of public institutions. They usually have some govemment- 
appointed directors on their boards; they have charters that preempt some state 
laws and exempt them from many taxes; and, for many of them, the federal 
Treasury is statutorily authorized to invest in stated amounts of their securities. 
Moreover, their obligations and mortgage-backed securities are implicitly (but 
not explicitly) guaranteed by the federal government, thus raising the value of 
these securities while creating at least some risk for the taxpayers by virtue of 
the implicit guarantees of almost one trillion dollars in the aggregate. 

In July 1989, the Administrative Conference began a study of the 
structures and procedures employed by the government to oversee the safety 
and soundness of these institutions.^ During the pendency of the study, 
numerous other legislative and executive branch studies of the operations of the 
GSEs have been completed.^ The Conference has been informed by all of these 
studies in its consideration of this recommendation and it recognizes the desir- 
ability of the current examination of these institutions. In so saying, the Confer- 
ence wishes to make clear that it implies no special concern about the financial 
condition of any of these entities — indeed, the studies concluded that they pose 
no imminent financial threat. But in the past some GSEs have encountered 
financial difficulties, and concerns have been raised about the capital adequacy 
of some GSEs and their possible vulnerability to economic downturns. Accord- 
ingly, it is prudent to ensure that adequate federal supervisory mechanisms are 
in place before, rather than after, they might be needed. 

Issues of Supervisory Agency Organization and Procedure 

At present, three federal agencies are responsible for overseeing the 
major GSEs: The Farm Credit Administration (which supervises the Farm 
Credit System and the Federal Agricultural Mortgage Corporation (Farmer 
Mac)), the newly-created Federal Housing Finance Board (which oversees the 
Federal Home Loan Bank System), and the Department of Housing and Urban 
Development (which oversees the Federal National Mortgage Association 
(Fannie Mae) and the Federal Home Loan Mortgage Corporation (Freddie 
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Mac)) . One major GSE, the Student Loan Marketing Association (Sallie Mae), has 
no overseer. 

The general consensus among the various studies of GSEs is that 
additional oversight of GSE risk-taking and capital levels is needed. With respect 
to regulatory organization or procedure, the studies recognize the need for a better 
system of monitoring to ensure that the federal government obtains timely informa- 
tion on the risks undertaken by GSEs. They also urge that each GSE be subject to 
effective federal supervision, including appropriate enforcement authority, and 
generally recommend the primacy of safety and soundness regulation over program 
regulation. Indeed, the General Accounting Office has suggested the centralization 
of the financial supervision of all enterprises in a single (existing or new) agency.'* 

Although the Conference does not have an opinion on what would constitute 
the optimum structure,^ it does feel strongly that however the regulatory authority 
is organized , the agency or agencies should be given adequate supervisory authority 
and enforcement tools to do the job. Several of the studies reference the bank 
regulatory model as a suitable starting point for designing an effective system of 
government oversight.^ If the banking regulatory model were applied, some 
modifications would be appropriate. Most importantly, for those GSEs with low risk 
profiles, a less intrusive, more streamlined oversight process would be appropriate — 
including assessment of management quality and operations risk and use of comput- 
erized financial models to examine credit and interest rate risk. Because capital 
would be adequate and risks low, the supervisory agency would not become involved 
in management decisions of the GSE. 

At least several of the GSEs would seem to be likely candidates for such 
streamlined oversight As an institution' s risk profile worsened, however, or if factors 
develop that prevent effective use of this process, then more intensive financial 
exammation might be invoked. If an institution's risk profile worsened even 
further, then appropriate enforcement powers, including the authority to issue 
capital directives and cease-and-desist orders, would be available. Similarly, the 
supervisory agency would have authority to reorganize the affairs of a failing 
institution and thereby reduce the chance that losses might be compounded. 

It would be helpful for the GSEs as well as the public to have a better 
sense of the applicable supervisory objectives and standards as they develop. 
Thus, the supervisory agencies should promulgate such guidelines through 
notice-and-comment rulemaking. 

The Conference recognizes that GSEs are undergoing the study and 
scrutiny their importance warrants. This recommendation is an attempt to add a 
procedural, comparative framework to executive and legislative proposals for 
strengthening their oversight. 

RECOMMENDATION 

Tlie Conference recommends that the following principles should 
apply to federal supervision of safety and soundness of government-sponsored 
enterprises (GSEs): 

1. Institutional Capacity. Each GSE should be supervised for safety 
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and soundness by a federal agency. Any federal agency responsible for 
supervising safety and soundness of one or more GSEs should be funded so that 
it is capable of overseeing the activities of often large institutions involving great 
numbers of often complex transactions. 

2. Administrative Authority and Enforcement Powers. A federal 
agency responsible for supervising GSE safety and soundness should have the 
express authority to (a) examine financial condition (including collecting such 
financial information as may be desirable) and risk-taking by the institution, (b) 
set and enforce effective risk-related and minmium capital requirements, (c) 
enforce necessary safety and soundness measures with cease-and-desist orders 
and other enforcement powers available to financial regulators, and 
(d) reorganize the affairs of a failing institution, 

3. Supervision. A federal agency responsible for supervising GSE 
safety and soundness should obtain prompt and timely information and develop 
and maintain risk ratings of each GSE it supervises. Only if an institution's risk 
profile is significant should the agency extend its involvement to management 
issues, as necessary to protect the financial integrity of the GSE. 

4. Promulgation of Guidelines. A federal agency responsible for 
supervising GSE safety and soundness should, to the extent feasible, develop 
guidelines for invoking its supervisory and enforcement powers. These 
guidelines should be promulgated through notice-and-comment rulemaking. 



^ A Government- sponsored enterprise is a privately owned , federally-chartered 
financial institution with nationwide scope and specialized lending powers that benefits 
from an implicit federal guarantee to enhance its ability to borrow money. See Stanton, 
Administrative and Legal Aspects of Federal Supervision of Safety and Soundness of 
Government Sponsored Enterprises , Report to the Administrative Conference (May 1 99 1 ) 
at 3 [hereinafter, Stanton Report]. 

^Stanton Report, supra note 1 . 

^Congressional Budget Office, Controlling the Risks of Government-Sponsored 
Enterprises (April 199 1 ); General Accounting Office, Government-Sponsored Enterprises — 
The Government's Exposure to Risks, (GAO/GCD - 90-97) (August 1990); General Ac- 
counting Office, Government-Sponsored Enterprises : A Framework for Limiting the 
Government' s Exposure toRisks(GAO/GGD -91 -90, M3iy 1991); Office of Management 
and Budget, Budget of the United States Fiscal Year 1991, Chapter VI, pp. 231-255; 
Treasury Department, Report of the Secretary of the Treasury on Government -Sponsored 
Enterprises {M&y 1990); Treasury Deparimeni Report of the Secretary of the Treasury on 
Government-Sponsored Enterprises (April 199 1). 

"^1990 GAO report, supra note 2 at 107, and 199 1 GAO report at 4, 47-57. 

^The Conference wishes to emphasize that the GSEs studied are not fungible 
entities. Each has its own particular characteristics, and any regulatory scheme should 
be implemented with this in mind. 

^See, e.g. , the 1 990 GAO report, supra note 2 at 4, 1 04, and the 1 99 1 Treasury 
report, supra note 2 at 10. Congress has already provided that the Farm Credit System is 
supervised by an agency with the institutional capabilities and range of administrative 
authority and enforcement powers available to bank regulators. 
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Recommendation 91 '7 

Implementation of Farmer-Lender Mediation by the 

Farmers Home Administration 

(Adopted Decemben 2, 1991) 

The Farmers Home Administration ("FmHA") is charged with serving as 
a temporary source of supervised credit and technical support to help rural 
Americans improve their farmmg enterprises, housing conditions, and other 
business endeavors until they are able to qualify for private sector resources. 
Durmg the 1980s, an economic downtown seriously affected the agricultural 
sector and led FmHA, as a lender of last resort, to increase its loan portfolio. As 
the decline continued, FmHA and other lenders began more frequently to 
exercise their rights to accelerate loans and foreclose. Several midwestem 
states' legislatures responded to these economic (and resultant social) conditions 
by creating mediation programs, some of which required financial institutions to 
mediate prior to foreclosure if the borrower opted to do so. FmHA generally 
declined to participate in these programs or to restructure loans in connection 
with mediations. 

In 1988, Congress passed the Agricultural Credit Act, abroad attemptto deal 
with problems related to farm debt. Among other things, the Act sought to encourage 
lenders to restructure loans when doing so would be in the government ' s interest and 
would help keep the farmer on the farm. The Act also provided for matching funds 
from FmHA for state mediation programs that were certified to meet prescribed 
standards. It further required FmHA to participate in such state mediation programs, 
and to make "a reasonable effort" to contact creditors and encourage them to take 
part in a restructuring plan. In carrying out this last requirement, FmHA has 
provided that delinquent borrowers in all states will routinely be offered a chance 
to participate in a voluntary meeting of creditors, chaired either by a mediator or 
a "designated FmHA representative," and has contracted for mediation services 
in many states that lacked mediation programs. 

FmHA has found this venture into mediation to be cost effective. 
FmHA*s approach to mediation pursuant to the Act has been quite diverse, 
however. 71iis is due in significant part to differences among the certified state 
programs, but also to the diversity of approaches among the mediation providers 
in noncertified states, variations in local conditions, dissimilarities in the attitudes 
of FmHA stale directors towards mediation, and varying enthusiasm of other 
creditors, including some federal agencies. Given the size and diversity of the 
farm credit program and the speed with which the Act was implemented, this is 
hardly surprising. On the whole, the Act's mediation provisions appear to have 
begun to restore frayed communications between numerous farmers and lend- 
ers, assisted many farm families to avoid crises, and avoided foreclosure in a large 
number of cases. Still, administering these statutory provisions has not been free 
of problems. 

In many cases, mediation has occurred too late to produce successful 
outcomes. The FmHA, at present, is unable to report accurately on the numbers 
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of mediations conducted in either the certified or noncertified states. As stated 
above, FmH A has sometimes had difficulty in securing satisf actoiyparticipation 
of non-FmHA creditors, including many that are part of the Farm Credit System, 
and, in some areas, agencies such as the Federal Deposit Insurance Corporation, 
Internal Revenue Service, Resolution Trust Corporation, and Small Business 
Administration. Observers have raised concerns that borrowers in FmHA's loan 
guarantee programs — in which it guarantees loans made by banks — may not 
receive timely notice of mediation's availability. 

Finally, the mediators used have taken strikingly divergent views of 
their responsibilities and authority. These might be categorized conveniently 
as "broad" and "narrow." In some areas — particularly states with certified 
mediation programs — many mediators have taken a "broad" approach and sought 
to uncover the parties' real interests and develop responsive options. Thus, they 
have tried to lower barriers to communication and to address issues, such as off- 
farm employment and intra-family or interpersonal questions, important to the 
resolution of difficulties between the farmer and lenders. In other regions, 
especially some states where FmHA has contracted for mediation services, 
neutrals have typically taken a "narrow" approach; this emphasizes much 
shorter, more formulaic proceedings that focus almost exclusively on whether 
non-FmHA creditors will adjust their debts sufficiently to permit FmHA loan 
restructuring under its Debt and Loan Restructuring System computer program 
(DALR$). Resort to the latter approach to mediation may have been reinforced 
in some places by contracting procedures that emphasized low bids and by some 
FmHA state directors' narrow view of their mandates for restructuring under the 
Act. Each of these approaches has potential advantages and disadvantages and 
FmHA 's openness to both is understandable, especially given that FmH A 's resort 
to mediation in all but the certified states has been wholly voluntary. However, 
broader approaches are more likely to improve communication and assist the 
parties to develop diverse solutions that will meet their needs. 

While FmHA's implementation of the Agricultural Credit Act's farmer- 
lender mediation provisions has been energetic and generally effective, the Confer- 
ence recommends several steps to enhance the likelihood that mediation will be used, 
and used successfully, in future disputes. 

RECOMMENDATION 

1. FmHA should take steps to remedy problems associated with the 
inconsistencies between the broad and narrow approaches to mediation evidenced 
in farmer-lender mediation by fostering a better understanding of the potential 
of the broad model of mediation in both certified state mediation programs and 
FmHA contract mediation programs. To achieve that goal, the FmHA should: 
(a) Modify FmHA rules for processing delinquent loans to the 
extent necessary to give FmHA representatives at farmer-lender mediations 
greater discretion with respect to loan restructuring and providing new loans. 
FmHA should advise its personnel, mediators, and others involved in farmer- 
lender mediation that the Debt and Loan Restructuring System (DALR$) com- 
puter program should not significantly limit the purposes of mediation. FmHA also 
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should encourage its county offices to initiate mediation proceedings at an 
appropriately early stage in the processing of delinquent loans. 

(b) Provide additional training, including videotapes, to FmHA 
and other personnel who will be connected with farmer-lender mediation 
processes. Training should include approaches to mediation and emphasize 
problem- solving negotiation skills, 

2. FmHA should enhance its ability to manage and improve the farmer- 
lender mediation program by: 

(a) Ensuring that certified state mediation programs make 
timely, uniform submissions concerning numbers and results of mediations. 

(b) Improving the system by which FmHA collects information 
on mediations conducted through FmHA state offices in noncertified states. 

(c) Supporting research dealing with the conduct and short- 
and long-term outcomes of farmer-lender mediations. This research should 
examine economic outcomes, the extent to which mediators follow different 
mediation approaches in practice, and the extent to which varying approaches, 
as practiced, result in different kinds of outcomes, levels of participation, or levels 
of satisfaction among the various participants. 

3. FmHA should take appropriate measures to notify parties to guaran- 
teed (as opposed to direct) loans of the availability of farmer-lender mediation, 
without however revealing the borrowers' identities without their consent. 

4. FmHA and the Department of Agriculture should: 

(a) Continue to encourage additional states to develop farmer- 
lender mediation programs that can qualify to receive matching funds. 

(b) Encourage full participation in farmer-lender mediation by 
institutions of the Farm Credit System and all appropriate agencies of the 
Department. 

(c) Take steps to encourage the continuing development of 
a diverse, capable cadre of available mediators, including the use of volunteers. 

5. All federal agencies that may be involved in farm credit disputes, such 
as the Federal Deposit Insurance Corporation, the Internal Revenue Service, 
the Resolution Trust Corporation, and the Small Business Administration, should 
consider the overall advantages of broad participation in farmer-lender 
mediation. 
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Recommendation 91 '8 
Adjudication of Civil Penalties Under 
the Federal Aviation Act 

(Adopted Decemben 2, 1991) 

The Federal Aviation Administration is currently operating a demon- 
stration civil penalty program under which the FAA may impose monetary 
penalties of up to $50,000 for violations of the Federal Aviation Act or its 
regulations. Under the program, the FAA prosecutes violations, proposing initial 
civil money penalties according to the discretion of the prosecuting FAA official. 
The persons on whom the penalties would be imposed, usually pilots, air carriers, 
mechanics, or airport operators, are entitled to an administrative hearing before 
an administrative law judge at the Department of Transportation, followed by the 
right to an administrative appeal to the administrator of the FAA. Judicial review 
is available in the federal courts of appeals. 

Before the demonstration civil penalty program was enacted in 1987, the 
FAA could propose civil money penalties, but such penalties could be imposed 
only through a civil action brought in a United States District Court through Justice 
Department attorneys. 

The Federal Aviation Act also provides that violations of the Act or the 
regulations may result in suspensions or revocations of certificates of pilots, 
mechanics or air carriers. These cases follow a different administrative path. 
While "certificate actions" begin with a prosecutorial decision made by an FAA 
official, exercising the right to a hearing takes the case to the National 
Transportation Safety Board, an independent agency. If a hearing is requested, 
an NTSB ALJ holds the hearing, with a right to appeal to the Board. Judicial 
review is available in the federal courts of appeals. 

In 1990, the Administrative Conference of the United States, in 
Recommendation 90-1. "Civil Money Penalties for Federal Aviation Viola- 
tions," recommended that the FAA administrative civil money penalty program 
be made permanent, that the $50,000 ceiling on administratively-imposed 
penalties be eliminated, and that the responsibility for adjudication be studied 
further. In response to the Conference's Recommendation 90-1, Congress 
extended the program for an additional two years. In that legislation. Pub. L. No. 
101-370, Congress expressly asked the Conference to study and make a 
recommendation on the issue of "whether the authority to adjudicate administra- 
tive complaints under the Federal Aviation Act of 1958 should remain with the 
Department of Transportation, should be transferred to the NTSB, or should be 
otherwise modified." 

Discussion 

Preliminarily, the Conference reiterates its previous recommendation 
that the civil money penalty program be made permanent and that the $50,000 
ceiling on administratively-imposed penalties be removed. 
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Tlie issues relating to how civil penalties should be adjudicated in the 
context of this program are controversial. There is no objectively correct 
resolution; nor do administrative law principles clearly lead to any single solution. 
Among the various (and not easily resolvable) concems that arise in this context 
are: 

□ The regulated community has concems about the fairness 
of FA A ' s administration of the civil money penalty program , resulting from the fact 
that appeals of civil penalty cases are heard by the FAA Administrator. The 
consultant's study, however, found no evidence of actual unfairness or mishan- 
dling of cases resulting from commingling prosecutorial and judging functions 
under the present system. 

□ The FAA is distinctive in its exercise of operational respon- 
sibility for the air traffic control system, which makes it a co-actor with persons or 
entities subject to its regulatory jurisdiction. The consultant's report noted a 
continuing perception that there is a conflict of interest between FAA as fmal 
adjudicator and its role as overseer of the air traffic control system. 

□ There is concern that cases based on similar facts being 
heard in two different agencies could have the potential for inconsistent stan- 
dards and lead to forum shopping between the FAA civil money penalty program 
and the NTSB certificate revocation remedy. 

□ The FAA Administrator, as the Secretary of Transportation's 
delegate, is the chief policy maker in the area of air safety, and is charged with 
theresponsibility for the safety of the national aviation system. The Administrator 
therefore has a legitimate interest in having some control over a related 
enforcement program. 

□ The NTSB, in its role of recommending air safety improve- 
ments, benefits from its review of enforcement cases, as an opportunity to learn 
about potential safety problems in a context other than an accident investigation. 

The best resolution of the controversies associated with civil penalty 
adjudication authority would be a consensual one, satisfying the legitimate 
concems of the FAA and the reasonable needs of all of the affected interests. ^ 
The Conference encourages the FAA Administrator and the NTSB Chairman 
to convene and jointly host a conference with representatives of affected public 
and private interests to consider negotiating solutions for allocating adjudicatory 
authority over the civil money penalty and certificate revocation and suspension 
programs. The Administrative Conference is available to assist as appropriate. 
If such a mutually agreeable resolution is developed in the future, the Conference' s 
Committee on Adjudication is available to provide comments to Congress on the 
proposed solution. 

Because the success of an aviation safety program ultimately rests on 
voluntary compliance, improving the relationships among the regulated com- 
munities, public representatives and the government agencies is crucial. Rep- 
resentatives of the FAA and NTSB indicate that the relationship between the two 
agencies is a cooperative one. To further this cooperative spirit, the Conference 
recommends that, in addition to meeting to discuss the specific issues of allocating 
adjudicatory authority for the civil money penalty and certificate programs, the 
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FAA and NTSB should encourage long-term proposals for ways to enhance 
compliance and enforcement of the Act, through discussions and communication 
with the regulated community and the traveling public. 

In the absenceof a consensual resolution on the issue of where adjudicatory 
authority for FAA enforcement cases should reside, the Conference recom- 
mends that adjudicatory authority over a small percentage of selected civil money 
penalty cases (those involving pilots and flight engineers) be transferred to the 
NTSB. This recommended solution would address several problems. It would 
locate both civil money penalty and certificate authority for these cases in one 
forum, eliminating the potential for forum shopping as to pilots and flight 
engineers. It would eliminate perceived conflicts of interest as to those classes 
of cases in which conflict is most likely between FAA employees with operational 
responsibility for air traffic control and persons subject to civil penalty authority 
(i.e., pilots and flight engmeers). While the unitary enforcement (rather than the 
split enforcement) model is used in almost all administrative civil money penalty 
programs, theFA A*s distinctive role in administering the air traffic control system 
is a sufficiently special characteristic to provide plausible justification for recom- 
mending this limited expansion of the existing split-enforcement model in this 
context. 

This recommendation to use a split-enforcement model in this particu- 
lar situation is not to be read as a general endorsement of this model for other 
government programs. Rather, it reflects the specific circumstances involved 
here, including the fact that the split-enforcement model is already in use in 
certificate cases, and that the FAA has a significant operational role in air traffic 
control that may result in potetitial conflicts of interest in cases involving pilots 
or flight engineers. 

Removing pilot and flight engineer cases from the FAA also conflicts 
the least with comprehensive exercise of FAA safety policy authority, given the 
individual character of most violations involved in these cases. Conversely, 
retaining civil penalty authority at the FAA for nonpilot and nonengineer cases, 
which constitute more than 75 percent of the civil money penalty cases, presents 
less potential for conflict between respondent interests and the FAA*s air traffic 
control responsibility. There is also greater likelihood that the problems exposed 
by civil penalty actions in air carrier, airport security and hazardous materials 
cases are more systemic in nature. 

For those cases within the Board *s authority, the Conference is making 
additional recommendations. First, because a split-enforcement model in- 
volves one agency ruling on the actions of another, the Act should address the 
issue of the appropriate level of deference that should be given in enforcement 
cases to the FAA's interpretations of its rules. The Conference recommends that 
validly adopted FAA interpretations of FAA regulations be deferred to, unless 
such interpretations are arbitrary, capricious or not in accordance with law. This 
recommendation is consistent with Recommendation 86-4, "The Split-Enforce- 
ment Model for Agency Enforcement." See also Martin v. Occupational Safety 
and Health Review Commission, _\J.S,_;Ul S.Ct. 1171 (1991). This does not, 
however, mean that NTSB should simply defer to litigation positions of the FAA 
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prosecutor. Id. at 1179. In addition, the FAA should be given the authority to 
appeal to the Board from adverse NTSB decisions at the administrative law judge 
level and to seek judicial review in the appropriate court of appeals from 
decisions of the Board. The FA A is still the chief policy making agency in the area 
of aviation safety, and should have the ability to challenge decisions it believes 
are inconsistent with those policies. 

Tlie merger of sanction authority over pilots and flight engineers in one 
forum should provide the NTSB with increased flexibility to select the appropriate 
sanction from the range of available sanctions. However, such flexibility must 
operate witliin the bounds of FAA*s validly adopted standards and criteria for 
sanctions. Such criteria may, as with all rules, be adopted through the appropriate 
rulemaking procedures or through adjudications.^ In addition, a potential 
respondent must be on notice of the range of potential sanctions for which he or 
she potentially would be liable. 

The Conference also encourages greater use of a variety of dispute 
resolution techniques in individual cases. The Administrative Dispute Resolu- 
tion Act, Pub. L. No. 101-552, encourages agencies to use such techniques where 
appropriate. The growing body of alternative dispute resolution literature 
supports the view that efficiency gains for everyone are available from flexible 
means of resolving disputes. Such flexibility might be useful in a variety of 
contexts in civil money penalty and certificate cases. The Conference specifi- 
cally recommends consideration of the utility of settlement judge 
procedures.^ 

RECOMMENDATION 

1 . Congress should make permanent the civil money penalty program for 
violations of the Federal Aviation Act (the Act) and eliminate the $50,000 ceiling 
on administratively-imposed penalties.^ 

2. The question of where adjudicatory authority over certification and 
civil money penalty proceedings under the Act should be placed raises compli- 
cated policy as well as legal issues. Principles of administrative law provide no 
single clear answer. The Federal Aviation Administration Administrator and the 
Chairman of the National Transportation Safety Board jointly should convene 
a conference with representatives of affected interests to consider possible 
consensual arrangements for allocating adjudicatory authority over the civil 
money penalty and certificate suspension and revocation programs. The FA A 
and the NTSB should also encourage long-term proposals for enhancing 
compliance and enforcement of the Act, and for changing the procedures to 
achieve the Act's objectives. 

3. In the absence of consensus by the affected agencies and interests 
as to where the Act's certification and civil money penalty proceedings should 
be adjudicated, Congress should amend the Act consistent with the following 
recommendati ons : 

A. Authority for adjudicating civil money penalties against pilots and 
flight engineers should be transferred from the FAA to the NTSB, with all other 
civil penalty adjudication authority remaining at the FAA. This recommendation 
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is contingent on Congress' transfer of necessary budgetary resources for this 
purpose to the NTSB. 

B . The Act should provide that, for purposes of review of FA A enforcement 
actions, courts and the NTSB should defer to validly adopted FAA interpretations 
of its statutes and regulations, unless it is shown that such interpretations are 
arbitrary, capricious, or otherwise not in accordance with the law.^ 

CThePAAshouldbegiventherightto appeal an NTSB administrativelaw 
judge decision to the Board, and to seek judicial review of a decision of the Board in 
the appropriate court of appeals. 

This recommendation is directed only to this specific program and the 
special circumstances involved, and should not be read as implying any views 
as to the merits, generally, of the "split enforcement" model as compared to the 
"unitary agency" model of adjudication in other government programs. 

4. In an NTSB adjudication under the Act, the range of possible 
sanctions for violations of the Act should include certificate revocation, certificate 
suspension and/or a monetary penalty, as found by the NTSB to be appropriate 
and consistent with rules validly adopted by the FAA with respect to applicable 
standards or criteria for the imposition of sanctions. Notice of possible sanctions, 
as well as those proposed by the FAA in a particular enforcement matter, should 
be provided to the respondent upon the institution of the proceeding. The 
selected sanction(s) should be set forth in the ALJ*s initial or recommended 
decision, together with the bases therefor, including a reference to any appli- 
cable FAA standard or criterion for the imposition of sanctions. 

5. NTSB and FAA adjudicators, as well as FAA prosecutors, should 
place greater emphasis on alternative dispute resolution in individual cases. In 
particular, the FAA and NTSB, to the extent each has adjudicatory responsibility, 
should consider Recommendation 88-5, "Agency Use of Settlement Judges," 
and make greater use of the techniques described there. 



^ The Conference held a public hearing on Wedne sd ay , June 1 9 , 1 9 9 1 , to provide 
interested parties with the opportunity to present their views on these issues. 56 Fed. Reg. 
22693 (May 16, 1991) (notice of Conference Committee on Adjudication public hearing). 
After the Conference consultant released his draft report, he convened an informal meet- 
ing with affected parties to explore the feasibility of a solution to the controversy that 
accommodates the reasonable needs of all.of the affected interests. Participants in that 
meeting agreed that informal consultation was desirable and the consultant met further 
with representatives of the affected interests to discuss alternatives. While no overall 
resolution was agreed to, the willingness to seek common ground was enhanced . 

^See SEC v. Chenery, 332 U.S. 1 94 (1947); NLRB v. Bell Aerospace Co., 4 16 
U.S. 267 (1974). 

^See Conference Recommendation 88-5, "Agency Use of Settlement Judges," 1 
CFR§305.88-5(1991). 

^See ACUS Recommendation 90-1 , "Civil Money Penalties for Federal Aviation 
Safety Violations." 1 CFR §305.90-1 (1991). 

^See ACUS Recommendation 86-4, "The Split -Enforcement Model for Agency 
Enforcement."! CFR §305. 86-4 (1991). See also Martinv. OSHRC,_ U.S. _; 111 S. Ct. 
1171 (1991). This recommendation should not be read to suggest that deference should 
automatically be given to FAA prosecutors* litigation positions. Id. at 1179. 
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Recommendation 91 '9 

SpecialSzed Review of Administrative Action 

(Adopted December 13,1991) 

In recent years, there has been much talk of a crisis in the federal courts. 
In response, Congress empaneled the Federal Courts Study Committee, charg- 
ing it with responsibility to examine the problems facing the courts and to develop 
a long-range plan for addressing them. The Committee issued its report in April 
1990, touching on many different aspects of the problem, among them those 
related to judicial review of administrative action. 

The Federal Courts Study Committee specifically rejected a proposal 
to divert all administrative appeals to a specialized court within the Article IE 
judiciary. The Committee recognized that administrative review cases do not 
form a major percentage of the caseload of the federal courts of appeals. Yet 
assigning jurisdiction to a specialized court may provide more efficient or 
effective review for some types of administrative cases. It, therefore, proposed 
diversion of some cases now in the Article III courts to other adjudicatory bodies; 
in particular, the Committee recommended creation of an Article I court to review 
Social Security disability claims and perhaps, eventually, other administrative 
benefit claims. 

Finding the optimal structure for review of administrative cases 
involves a complex balancing of various factors: the need for uniform law 
versus the benefits of "percolation" in the decentralized circuits; the value of 
expert decisionmakers versus the broader perspective of generalists; the 
efficiency of specialization versus the risk of bias that specialization entails. And 
the calculation can vary in the context of different administrative programs, 
which diffeir in the volume, complexity, and level of technical content of the 
caseloads they generate. For these reasons, the Conference, like the Federal 
Courts Study Committee, opposes allocating review of all administrative cases to 
a single specialized court, whether inside or outside the Article III system. 

Should Congress consider the creation of specialized courts for review 
of particular administrative programs, this recommendation sets forth criteria for 
Congress to take into account in determining when to create specialized courts 
and how to structure them to enhance their effectiveness. Certain characteristics 
held in common by many federal regulatory and benefit programs raise particular 
problems within the existing system of judicial review. Uniformity in 
decisionmaking can be especially important in the context of administrative action 
under national programs. The agencies themselves are structured hierarchi- 
cally, so as to speak with a single voice in applying law and policy to individual 
circumstances. But the federal court system that reviews these agency programs 
is decentralized, and different circuits often reach different outcomes on the 
same issue. The Supreme Court's capacity to resolve these conflicts is severely 
limited by tlie modest number of administrative law cases it considers each year. 
As a result, agencies often face the choice of refusing to acquiesce in decisions 
below the Supreme Court level, abandoning policy positions they believe to be 
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correct, or implementing programs differently in different regions (and, conse- 
quently, treating similarly situated individuals or entities differently and encour- 
aging fonun shopping). 

Another special aspect shared by some federal regulatory programs is 
that they involve complex technical or scientific issues, which may present great 
challenges to reviewing courts without special expertise in the relevant areas. 
Cases on review of agency rulemaking and ratemaking actions, in particular, 
frequently involve lengthy administrative records filled with conflicting mate- 
rial on technical issues of fact and policy; the judges must devote extra time to 
poring over these records and to producing the longer opinions these cases often 
engender. 

Other federal programs (such as individual benefit programs) produce 
masses of litigation involving primarily questions of specific fact. Resolution of 
these issues may be an inefficient allocation of the time of the federal courts. 

While review by specialized courts may offer a solution for these 
problems, specialization brings dangers as well. One premise of the national 
system of courts of general jurisdiction is that sound decisionmaking results from 
exposure to a wide range of problems and issues; adjudicative bodies with limited 
subject matter jurisdiction may lack this generalist perspective. Specialization can 
also produce bias problems of two kinds: the appointments process may be 
distorted as interest group pressures lead to the selection and confirmation of 
nominees for their views on specific issues; in addition, the standard of review 
may be distorted, either because expertise leads the court to substitute its 
judgment for that of the agency or because familiarity with a particular agency 
leads the court to accept the agency's positions too readily. Public perception 
that a court is biased can reduce its effectiveness even when actual bias is not 
present. Finally, a specialized court may suffer reduced prestige if its repetitive 
subject matter attracts lower caliber judges. 

The recommendations that follow offer guidance to Congress on the 
considerations it should take into account when it deliberates about whether to 
assign responsibility for review to a specialized court; they should be read as a 
whole. Thus, for example, the criteria in recommendation 2 may suggest 
assignment of Social Security disability cases to a specialized court; if Congress 
considers such an approach, however, it should take into account recommenda- 
tions 3(B) and 3(C), favoring a balanced docket and a jurisdictional mix. These 
recommendations are intended to complement Conference Recommendation 
75-3, "The Choice of Forum for Judicial Review of Administrative Action," 
1 CFR §305.75-3 (1990), which the Conference continues to believe should form 
the foundation for decisionmaking about the appropriate forum for judicial 
review of administrative action within the Article in courts. 

RECOMMENDATION 

1. When considering proposals for the creation of a specialized court 
or courts to review administrative action. Congress should take into account that 
federal agency programs vary greatly in the volume, complexity, and level of 
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technical content of the caseloads they generate, and, thus, any solutions adopted 
should be designed to fit the specific administrative programs to which they will 
apply. For these reasons, among others, the Conference opposes the creation 
or designation of a single specialized court, either within the Article HI judiciary 
or under Article I, to handle review of all administrative cases. 

2. Congress should recognize that it is appropriate to create specialized 
courts for particular administrative programs only if such programs are charac- 
terized by the following: 

A. A program area in which one might reasonably expect a 
consistently large volume of cases, diversion of which might significantly alleviate 
burdens on the generalist federal courts; 

B. The predominance of factual issues specific to particular 
cases, or the predominance of scientific or other technical issues requiring 
special expertise of decisionmakers; and 

C. The particular importance of uniformity in agency admin- 
istration of a program. 

3. If Congress creates specialized courts to review particular adminis- 
trative programs, it should, to the extent possible, structure the courts as follows: 

A. To minimize jurisdictional uncertainty, the subject matter 
before the courts should be segregable from other claims. 

B. To ensure that the courts maintain a balanced perspective 
on the issues before them, the courts' dockets should be designed to expose 
judges to all sides of pertinent controversies and to the broadest possible scope 
of related issues within a field of law. 

C. To encourage generalist judicial appointments, to minimize 
distortion of the standard of review resulting from loss of the generalist perspec- 
tive, and to avoid the fact or appearance of capture by special interests, the courts' 
subject matter jurisdiction should be diverse. 

If the court provides the final stage of judicial review before Supreme 
Court review, satisfaction of criterion C is essential. 

4. If Congress creates specialized courts to review particular admin- 
istrative programs, it should provide for periodic evaluation of those courts to 
determine whether there is a continuing need for specialized review. 

5. In any legislation providing for specialized review of particular 
administrative programs. Congress should assign to each court or reviewing 
body the type of fimctions it is best suited to perform and should minimize 
duplication of review functions. In particular, any such legislation should: 

A. Avoid de novo review of factual issues already subject to 
formal adjudication at the agency. 

B. Make the decisions of specialized courts final on review of 
questions of fact specific to the case (including the sufficiency of the evidence 
in that case by whatever standard it is reviewed). 

C. When review has been assigned to an Article I specialized 
court, provide a subsequent layer of judicial review by an Article HI court for 
questions of constitutional or statutory interpretation. 
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Recommendation 91 '10 

Administrative Procedures Used in Antidumping and 

Countervaiiing Duty Cases 

(Adopted December 13, 1991) 

This recommendation discusses several possible reforms of the admin- 
istrative procedures used in U.S. antidumping (AD) and countervailing duty 
(CVD) cases. These cases usually arise when a petition is filed on behalf of a U.S. 
industry by one of several statutorily specified interested parties asking the U.S. 
Government to impose special duties to offset dumping or subsidization. The 
Government itself can also mitiate cases. 

Dumping occurs when foreign companies export goods to the United 
States for sale at less than their "fair value." Fair value is generally based on 
the exporter's prices for such goods in its home (or a third country) market or 
on its cost of producing the goods (including a profit margin). AD duties are 
imposed to offset the margin of dumping (i .e., the difference between the foreign 
market value and the U.S. price) if the U.S. industry producing like goods has 
suffered or is threatened with material injury by reason of the dumped imports, 
or if the establishment of a U.S. industry producing such goods has been 
materially retarded. 

Countervailing duties may be imposed on goods exported to the 
United States that benefit from certain types of subsidies granted by a foreign 
government. In most GVD cases, duties may be imposed only if the U.S. 
industry producing like goods has suffered or is threatened with material injury 
by reason of the dumped imports, or if the establishment of a U.S. industry 
producing such goods has been materially retarded. 

The decision whether dumping or subsidization has occurred is made 
by the International Trade Administration (ITA) of the Department of Com- 
merce; the decision on injury is made by the U.S. International Trade Commission 
(ITC). These administrative decisions are subject to review, in the first instance, 
in the Court of International Trade, and then in the Court of Appeals for the 
Federal Circuit. In the case of Canadian exports, the decisions may be "ap- 
pealed" instead to a binational panel established under the U.S. -Canada Free 
Trade Agreement. 

In recent years, theuse by the United States and other countries of AD and 
CVD laws has been controversial. While many of the complaints about these laws 
are es sentially about their substantive provisions, a number of the complaints concem 
procedural matters. In particular, some critics have contended that the high cost of 
defending these cases, which are often quite complex proceedings involving the 
collection and analysis of vast amounts of data and which often continue for years, 
amoimts to a new form of protectionism — ^process or procedural protectionism. At 
the same time, U.S. domestic producers complain that the great expense of 
invoking these laws virtually precludes their use by some petitioners deserving 
of relief. 
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The two concerns that seem to be foremost in the minds of trade law 
practitioners are reducing the time and expense associated with AD and CVD 
proceedings and improving the decisionmaking process under the relevant 
statutes. The Conference notes, at the outset, that the complex procedures for 
AD and CVD cases, involving a division of responsibilities between two agencies 
with appeals to a specialized court and then to a federal court of appeals, may 
contribute to the time and expense associated with these proceedings. The 
Conference recommends in Part A that Congress authorize and fund a study of 
the agency structures and judicial review for AD and CVD cases. Recommen- 
dations B, C and D are intended to address problems arising under the current 
structure.^ 

The ITA and FTC both view AD/C VD proceedings as investigative rather 
than adjudicatory. Nonetheless, given the conflicting positions of the parties 
before the agencies — the domestic industry versus the foreign exporters — and 
their role in supplying much of the information on which the agency decisions 
are based, the parties do and should play an important part in the process. That 
part could be made more useful if hearings at which the factual submissions of the 
two sides are tested could be conducted more effectively than at present. 

In the case of the ITA, the hearing officer typically does not participate 
in the hearing or engage in interchanges with counsel. The ITA hearing process 
would be improved if the hearing officer were more knowledgeable about the 
contested issues and participated more actively in interchanges with counsel than 
is presently the case. 

In the case of the ITC, hearing times for cases are standardized and 
somewhat inflexible, even though cases vary widely in complexity and number 
of parties, with the result that in some cases parties have only a few minutes for 
oral presentations. Testing of factual information at the hearing is limited by 
practices that discourage cross-examination of witnesses. The ITC hearing 
process would be improved if, in setting the times for oral presentations, the ITC 
took into account factors such as the complexity of the case and the number of 
parties involved. The ITC should also allow reasonable time for cross-exami- 
nation without subtracting such time from the questioner's time for affirmative 
presentation. 

Several changes could be made to simplify ITA administrative procedures 
and reduce somewhat the time and expense associated with AD/C VD cases. First, 
preparing the administrative record more promptly would speed up the appeals of 
cases. Second, streamlining and standardizing the ITA*s procedures for handling 
routine requests for access to information would reduce the amount of time spent by 
the parties in preparing such requests, thereby reducing costs. The ITA shouldalso 
strive to reduce parties' costs by reducing where possible the number of copies of 
documents required to be filed. 

Third, the ITA now sometimes decides to reject a party's factual 
submissions or to change significantly its methodology for calculating dumping/ 
subsidy margins without notice to the parties. It would be desirable for the ITA 
to notify the parties when it makes such a decision, so that the parties will not 
continue to prepare their cases on the assumption that the agency has not taken 
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such actions. Implementation of this recommendation would allow parties to 
argue their positions more effectively and avoid wasted effort. This recommen- 
dation is not intended to suggest that the ITA does not have the right to reject a 
party *s evidentiary submissions, or that a party should have any new rights to more 
time to comply with ITA information requests or to object to methodology 
changes. The ITA should also consider whether there are methods within the 
statutory time constraints to permit parties to comment in response to substantial 
changes in methodology. 

Fourth, at present there are a number of inconsistencies between the 
way that the ITA's investigations office (which handles the initial investigation to 
determine whether an AD/CVD order should be issued) and the ITA's compli- 
ance office (which reviews shipments made after the issuance of an AD/CVD 
order to assess the amount of duties owing) handle certain issues. The ITA ought 
to eliminate those inconsistencies for which there is no justification. 

Fifth, under U.S. law the actual amount of AD/CVD duties owed is 
usually determined after the fact. Exporters deposit an estimated duty when 
goods are imported into the United States, and that amount may be adjusted 
upwards or downwards as a result of an annual review, if requested. (If not 
requested by anyone, the estimated duties are considered to have been collected 
as the final duties.) The ITA has traditionally had a large backlog of annual 
reviews, although the backlog has been reduced in recent years, and reduced 
substantially in recent months. The delay in finally determining duties owed 
is unnecessarily disruptive to trade flows and unfair to the parties to such cases. 
Accordingly, the ITA should continue its efforts to eliminate its backlog of 
annual reviews. 

The Commissioners of the FTC apparently do not normally meet as a 
group to discuss their views of a case before their formal deliberations, 
evidently because of concerns stemming from the Govemment in the Sunshine 
Act. It appears that the Commission's reluctance to meet as a group adversely 
affects the ITC decisionmaking process. The Commission's general counsel has 
taken the position that its meetings to dispose of AD/CVD cases are not within the 
terms of exemption 10 of the Act, which exempts meetings involving determina- 
tions "on the record after opportunity for a hearing." Some practitioners, 
however, believe that exemption 10 applies, and the Commission should decide 
whether such meetings do or should come within the ambit of exemption 10. If the 
Commi ssion concludes that the meetings in question are not in fact exempted from 
the Sunshine Act, then Congress should consider exempting such meetings for AD/ 
C VD cases from the Act. As an interim measure for achieving the benefits of collegial 
decisionmaking, the ITC should take steps to exchange drafts, views and other 
information among the commissioners before entering into formal deliberations. 

RECOMMENDATION 

A. Congressional Study 

The Congress should authorize and fund a study, by the Administrative 
Conference or another appropriate agency, of the agency structures for 
handling AD/CVD cases. The study should address whether responsibility for 
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these cases should continue to be divided between the ITA and the ITC. It should 
also consider whether the usual procedure for judicial review of agency 
adjudications should be followed for AD/CVD cases by providing for direct 
appeals from the ITA and/or ITC to the Court of Appeals for the Federal Circuit, 
or whether the additional level of specialized court review at the Court of 
International Trade is required in these cases. ^ 

B. Improved Agency Factfinding Procedures 

The ITA and the ITC should develop factfinding procedures that 
improve development of the administrative record, with increased opportunities 
for the parties and decisionmakers to test the factual submissions made in the 
proceedings. 

1. ITA Procedures 

To accomplish this goal, the hearing conducted by the ITA at 
the end of its investigation should be presided over by a senior official, with 
adequate staff support, who is knowledgeable about the contested issues in the 
proceeding and who actively participates in interchanges with counsel for the 
parties. Where appropriate, the hearing officer should make a recommendation 
with regard to the issues raised in the hearing. 

2. ITC Procedures 

To accomplish this goal, the ITC should provide adequate time 
for oral presentations, taking into account factors, such as multiple parties or 
countries under investigation, that may justify more time than normally allowed. 
The ITC should allow reasonable time for cross-examination in appropriate 
cases without reducing the cross-examiner's time for affirmative presentation at 
the hearing. 

C. ITA Administrative Reforms 

To improve the efficiency of case processing, the ITA should adopt the 
following reforms: 

1. To speed judicial review, the ITA should complete the 
record in individual cases and make that record available to parties promptly. 

2. The ITA should streamline its handling of applications for 
release of information under administrative protective orders and of requests for 
access to computerized information. It should also require that only a reasonable 
number of copies of documents be submitted by parties. 

3. The ITA should give notice to parties before it (a) rejects 
portions of parties* evidentiary submissions or (b) adopts significant changes in 
methodology on which the parties have not had an opportunity to comment. The 
ITA should also consider whether there are techniques within the statutory time 
constraints to permit parties to comment in response to substantial changes in 
methodology. 

4. The ITA should eliminate unjustified inconsistencies in the 
practices and policies of its investigations and compliance offices. 

5. The ITA should continue its efforts to eliminate its backlog 
of annual reviews of the actual duties owed by specific companies subject to AD/ 
CVD orders. 
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D. The ITC and the Government in the Sunshine Act 

To encourage collegial decisionmaking, the ITC should exchange 
drafts, views and other information before entering into formal deliberations. 
The Commission should decide whether informal meetings to discuss the 
disposition of AD/CVD cases constitute meetings exempt from the Sunshine Act 
under exemption 10. If the Commission determines that such meetings are 
subject to the Sunshine Act, then Congress should consider amending the Tariff 
Act to provide that the Sunshine Act does not apply to informal meetings held to 
discuss the disposition of AD/CVD cases. 




Liaison representative William E. Persina studies his notes during a debate 
at the June plenary session. 



Un 1 973 , the Administrative Conference recommended a number of reforms in 
the then existing procedures for administering AD cases. See Conference Recommenda- 
tion 73-4, Administration of the Antidumping Law by the Department of the Treasury, 39 
Fed. Reg. 4846 (1 974). In 1 984, it recommended reform of one narrow aspect of AD and 
CVD procedures — the availability of confidential information under protective order in ITC 
proceedings. See Conference Recommendation 84-6, Disclosure of Confidential Informa- 
tion Under Protective Order in International Trade Commission Proceedings, 1 CFR 
§305.84-6(1991). 

^ The A tl ini n i strative Conference has generally recommended that appeals from 
administrative agen i; k' s should be to the courts of appeals. See Conference Recommenda- 
tion 75-3, The Chun t: of Forum for Judicial Review of Administrative Action, 
1 CFR §305.75-3 (199 0. 



114 



appendix f- 
c6ni=erence publications 



During 1991 one new book, A Guide to Federal Agency Rulemak- 
ing 2nd edition, and one brochure, The Ombudsman: A Primer for Federal 
Agencies, were published along with an updated version of the bibliography, 
Administratrive Conference of the United States: A Bibliography 
1968 - 1991. The Guide summarizes procedures that affect the rulemaking 
process and discusses legal trends in administrative agency 
rulemaking. 

The following list includes agency-sponsored reports and articles 
printed during 1991. 

ABA Section of Administrative Law & Regulatory Practice Program: The 
Administrative Conference of the U.S. — Where Do We Go From 
Here? 8 Cooley L. Rev. 147 (1991). 

Administrative Conference of the United States: Administrative 

Conference of the United States : A Bibliography 1968- 1991 {\99\). 

Administrative Conference of the United States (Office of the Chairman), 
A Guide to Federal Agency Rulemaking 2nd edition, U.S. 
Government Printing Office, 1991.* 

Administrative Conference of the United States (Office of the Chairman), 
The Ombudsman: A Primer for Federal Agencies, 1 991 . 

Administrative Conference of the United States (Office of the Chairman), 
1990 Recommendations and Reports, U.S. Government Printing 
Office, 1991.* 

Anderson, David R., and Stockton, Diane M., Federal Ombudsmen: An 
Underused Resource, 5 Admin.L. J. 275 (1991). 

Bermann, George A., Regulatory Cooperation with Counterpart Agencies 
Abroad: The FAA' s Aircraft Certification Experience, 1991 ACUS 



Recommendation 91-1: "Federal Agency Cooperation with 
Foreign Government Regulators," 1 CFR §305.91-1. 



* May be ordered from the U.S. Government Printing Office (202/783-3238). 
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Breger, Marshall, Comments on Bernard Schwartz' Essay, 

5 Admin. L.J. 347 (1991). 

Breger, Marshall J., A Conservative' s Comments on Edley and Sunstein, 
1991DUKEL.J.671. 

Breger, Marshall J., Amendments to Procedure Act Encourage Agencies to 
C/je AD/?, Nat'l L.J. (March 4, 1991). 

Breger, Marshall J., Another View of Administrative Rulemaking in the 
1990' s, The Champion 27 (Nov. 1991). 

Breger, Marshall J., Book Review oi Introduction to Administrative 
Justice in the United States, 60 Geo. Wash. L. Rev. 268 (1991). 

Breger, Marshall J., Lawyers Must Lead the Way, Nat'l L. J. 1 5 
(Nov. 18, 1991). 

Breger, Marshall J., Realizing the Potential of Arbitration in Federal 
Agency Dispute ResoIution,46 Arb J. 34 (1991), 

Breger, Marshall J. Pro Bono Representation and the Government Lawyer, 

6 Wash. Law. 19 (Nov./Dec. 1991) 

Breger, Marshall J.; Stewart, Richard B.; Elliott, E. Donald; and Hawkins, 
Dawid, Providing Economic Incentives in Environmental Regulation, 
8YaleLonReg.463(1991). 

Bruff, Harold H., Coordinating Judicial Review in Administrative Law, 
1991 ACUS , 

Bruff, Harold H., Specialized Courts in Administrative Law, 1991 ACUS 



Recommendation 91-9: "Specialized Review of Administrative 
Action," 1 CFR §305.91-9. 

Edles, Gory L, Has Steelworkers Burst Chevron' s Bubble? : Some Practi- 
cal Implications of Judicial Deference, 1 Rev. Lit. 695 (1991). 

Fallon, Richard H. Jr., Enforcing Aviation Safety Regulations: The Case 
for a Split-Enforcement Model of Agency Adjudication,A Admin. L. J. 
389 (1991), see also. Imposing Civil Money Penalties for Violations of 
Federal Regulations: Implementing a Fair and Effective System, 
1990 ACUS 3. 

Recommendation 90-1: "Civil Money Penalties for Federal 
Aviation Violations," 1 CFR §305.90-1. 
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Farrell, Margaret G., The Social Security Administration* s Representative 
PayeeProgram: Problems in Administrative Paternalism, 1991 

ACUS . 

Recommendation 91-3: "The Social Security Representative 
Payee Program," 1 CFR §305.91-3. 

Fenton, Howard N., Ill, Recommendations for Injecting Needed Openness 
andDue Process Reforms into United States Export Controls 

Procedures, 1 99 1 ACUS . 

Recommendation 91-2 "Fair Administrative Procedure and 
Judicial Review in Commerce Department Export Controls 
Proceedings," ICFR §305.91-2 

Grad, Frank P., Contractual Indemnification ofGovernment Contractors, 
4 Admin. L.J. 433 (1991), see also, Contractual Indemnification of 
Government Contractors; 1988 ACUS 1 03. 

Recommendation 88-2: "Federal Government Indemnification of 
Government Contractors," 1 CFR §305.88-2. 

Grunewald, Mark H., The Labor Board' s First Rulemaking: An Exercise in 

Pragmatism, 1991 ACUS . 

Recommendation 91-5, "Facilitating the Use of Rulemaking by 
the National Labor Relations Board," 1 CFR §305.91-5. 

Jackson, John H,, and Davey, William J., Reform of the Administrative 
Procedures Used in U.S. Antidumping and Countervailing Duty Cases, 

1991 ACUS ; . 

Recommendation 91-10: Administrative Procedures Used in 
Antidumping and Countervailing Duty Cases," 
1 CFR §305.91-10. 

Mariner, Wendy K., Innovation and Challenge: The First Year of the 
National Vaccine Injury CompensationProgram, 1991 ACUS . 

Recommendation 91-4. "The National Vaccine Injury 

Compensation Program," 1 CFR §305.91-4. 

Nafziger, James A. R., Review of Visa Denials by Consular Officers, 
66 Wash. Law Rev. 1 (1991), 1989 ACUS 587. 
Recommendation 89-9: "Processing and Review of Visa Denials," 
1 CFR §305.89-9. 

Perritt, Henry H., Jr., Adjudication of Civil Penalties Under the Federal 

Aviation Act, 1991 ACUS . 

Recommendation 91-8: "Adjudication of Civil Penalties Under the 
Federal Aviation Act," 1 CFR §305.91-8 
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Riskin, Leonard L., The Farmer-Lender Mediation Program: Implementa- 
tion by the Farmers Home Administration, 1991 ACUS . 

Recommendation 91-7: "Implementation of Farmer-Lender 
Mediation by the Farmers Home Administration/' 
1 CFR §305.91-7. 

Schuck, Peter H., and Elliott, E. Donald, To the Chevron Station: An 

Empirical Study of Federal Administrative Law, 1 990 Duke L. J. 984, 
1991 ACUS . 

Stanton, Thomas H., Administrative and Legal Aspects of Federal Super- 
vision of Safety and Soundness ofGovernment Sponsored Enterprises, 

1991 ACUS , 5 Admin.L. J. 347 (1991). 

Recommendation 91-6, "Improving the Supervision of the Safety 
and Soundness of Government-Sponsored Enterprises," 
1 CFR §305.91-6. 




Senior fellow Kenneth Culp Davis still finds administrative procedure 
stimulating, as seen at the June plenary session. 
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; APPENDIX G -BYLAWS OF rrHE 



TITLE 1, CODE OF FEDERAL REGULATIONS, PART 302* 

§302»1 Establishment and Objective 

The Administrative Conference Act, 5 U.S.C. §§571 etseq. JSSiaL 
615 (1964), authorized the establishment of the Administrative Conference 
of the United States as a permanent, independent agency of the federal 
government. The purpose of the Administrative Conference is to improve the 
administrative procedure of federal agencies to the end that they may fairly 
and expeditiously carry out their responsibilities to protect private rights and 
the public interest. The Administrative Conference Act provides for the 
membership, organization, powers, and duties of the Conference. 

§302.2 Membership 

(a) General 

(1) Each member is expected to participate in all respects 
according to his own views and not necessarily as a representative of any 
agency or other group or organization, public or private. Each member 
(other than a member of the Council) shall be appointed to one of the 
standing committees of the Conference. 

(2) Each member is expected to devote personal and conscientious 
attention to the work of the Conference and to attend plenary sessions and 
committee meetings regularly. When a member has failed to attend two 
consecutive Conference functions, either plenary sessions, committee meet- 
ings, or both, the Chairman shall inquire into the reasons for the non- 
attendance. If not satisfied by such reasons, the Chairman shall: (i) in the case 
of a Government member, with the approval of the Council, request the head 
of the appointing agency to designate a member who is able to devote the 
necessary attention, or (ii) in the case of a non-government member, with the 
approval of the Council, terminate the member's appointment, provided that 
where the Chairman proposes to remove a non-government member, the 



*As revised June 13, 1991. 
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member first shall be entitled to submit a written statement to the Council. 
The foregoing does not imply that satisfying minimum attendance standards 
constitutes full discharge of a member's responsibilities, nor does it foreclose 
action by the Chairman to stimulate the fulfillment of a member' s obligations. 

(b) Terms of Non-Government Members 

Non-Government members are appointed by the Chairman with the 
approval of the Council. One-half of the non-Govemmentmemberships shall 
be filled by appointments made on or after July 1 of each year, and each term 
will expire on June 30 of the second year thereafter. To avoid shortening the 
term of any non-Government member in service as of the effective date of this 
paragraph, the Chairman shall, by random selection, designate one-half of the 
non-Government members to serve ternis terminating on June 30, 1988, and 
the other half to serve terms terminating on June 30, 1989. No non- 
Government members, other than senior fellows, shall at any time be in 
continuous service beyond four full terms. 

(c) Eligibility and Replacements 

(1) A member designated by a federal agency shall become ineli- 
gible to continue as a member of the Conference in that capacity or under that 
designation if he leaves the service of the agency or department. Designations 
and re-designations of members shall be filed with the Chairman promptly. 

(2) A person appointed as a non-Government member shall become 
ineligible to continue in that capacity if he enters full-time government 
service. In the event a non-Government member of the Conference resigns 
or become ineligible to continue as a member, the appointing authority shall 
appoint a successor for the remainder of the term. 

(d) Alternates 

Members may not act through alternates at plenary sessions of the 
Conference. Where circumstances justify, a suitably informed alternate may 
be permitted, with the approval of a committee, to participate for a member 
in a meeting of the committee, but such alternate shall not have the privilege 
of a vote in respect to any action of the committee. Use of an alternate does 
not lessen the obligation of regular personal attendance set forth in paragraph 
(a)(2) of this section. 

(e) Senior Fellows 

The Chairman may, with the approval of the Council, appoint 
persons who have served as members of the Conference for eight or more 
years, or former Chairmen of the Conference, to the position of senior fellow. 
The terms of senior fellows shall terminate at 2-year intervals in even- 
numbered years. Senior fellows shall have all the privileges of members, but 
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may not vote, except in committee deliberations, where the conferral of voting 
rights shall be at the discretion of the committee chairman. 

(f) Special Counsels 

The Chairman may, with the approval of the Council, appoint 
persons who do not serve under any of the other offical membership 
designations, to the position of special counsel. Special counsels shall advise 
and assist the membership in areas of their special expertise. Their terms shall 
terminate at 2-year intervals in odd-numbered years. Special counsels shall 
have all the privileges of members, but may not vote, except in committee 
deliberations, where the conferral of voting rights shall be at the discretion of 
the committee chairman. 

§302.3 Committees 

The Conference shall have the following standing committees: 

1. Committee on Adjudication; 

2. Committee on Administration; 

3. Committee on Governmental Processes; 

4. Committee on Judicial Review; 

5. Committee on Regulation; and 

6. Committee on Rulemaking. 

The activities of the committees shall not be limited to the areas 
described in their titles, and the Chairman may redefine the responsibilities 
of the committees and assign new or additional projects to them. With the 
approval of the Council, the Chairman may establish special ad hoc commit- 
tees and assign special projects to such committees. The Chairman shall 
coordinate the activities of all committees to avoid duplication of effort and 
conflict in their activities. 

§302.4 Liaison Arrangements 

The Chairman may, with the approval of the Council, make liaison 
arrangements with representatives of the Congress, the judiciary, federal 
agencies that are not represented on the Conference, and professional 
associations. Persons appointed under these arrangements shall have all the 
privileges of members, but may not vote, except in committee deliberations, 
where the conferral of voting rights shall be at the discretion of the committee 
chairman. 

§302.5 Avoidance of Conflicts of Interest 

(a) Disclosure of Interests 

(1) Non-Government members (including senior fellows) may be 
deemed to be special government employees within the meaning of 1 8 U.S .C. 
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§202 and subject to the provisions of sections 201-224 of Title 18, United 
States Code, in accordance with their terms. The Chairman of the Conference 
is authorized to prescribe requirements for the filing of statements of 
employment and financial interests necessary to comply with Part III of 
Executive Order 11,222, as amended, or any successor Presidential or 
statutory requirement. Without conceding the correctness of the view that 
non-Government members are special Government employees, the Confer- 
ence has chosen to adopt the bylaw provisions that follow in order to eliminate 
whatever uncertainties might otherwise exist concerning the propriety of 
participation in Conference proceedings. 

(2) In addition to complying with any requirement prescribed by 
statute or Executive order, each member, public or governmental, shall, upon 
appointment to the Conference and annually thereafter, file a brief general 
statement describing the nature of his or her practice or affiliations, including, 
in the case of a member of a partnership, a general statement about the nature 
of the business or practice of the partnership, to the extent that such business, 
practice, or affiliations might reasonably be thought to affect the member's 
judgment on matters with which the Conference is concerned. (For example, 
a member might state that he or she represents employers or unions before the 
National Labor Relations Board, broadcasters before the Federal Communi- 
cations Commission, or consumer groups before agencies and courts.) The 
Chairman will include with the agenda for each plenary session a statement 
calling to theattention of the members the requirements of this section. Each 
member who believes thecontent of the agenda calls for disclosure additional 
to that already on file will file an amended statement concerning his or her 
interests. Current statements of all members will be open to public inspection 
at the Office of the Chairman and will be readily available at any plenary 
session. Except as provided in paragraph (b), members may vote or 
participate in matters before the Conference without additional disclosure of 
interest. 

(b) Disqualifications 

(1) In accordance with 18 U.S.C. §208 a member shall not, except 
as provided in paragraphs (b)(2) or (3) of this section, vote or otherwise 
participate as a member in the disposition of any particular matter of 
Conference business, including the adoption of recommendations and other 
statements, in which, to his or her knowledge, the member has a financial 
interest. For purposes of this paragraph (b) a member is deemed to have a 
financial interest in any particular matter in which the member, the member's 
spouse, minor child, partner, organization in which the member is serving as 
officer, director, trustee, partner, or employee, or any person or organization 
with whom he or she is negotiating or has any arrangement concerning 
prospective employment, has a financial interest. 

(2) Notwithstanding paragraph (b)(1) of this section, a member 
may, at any stage of Conference consideration and without further disclosure, 
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participate and vote on a proposed recommendation or other Conference 
statement or action relating to the procedure of any Federal agency or 
agencies, where the Conference action is not directed to and is unlikely to 
affect the substantive outcome of any pending judicial matter or administra- 
tive proceeding involving a specific party or parties (other than the United 
States) in which to his knowledge he has a financial interest. The Conference 
determines pursuant to 18 U.S.C. §208(b) that in such a case any financial 
interest which the member may have in the matter before the Conference is 
too remote to affect the integrity of the member's service to the Conference. 
(3) Where a member believes that he or she is or may be disqualified 
from participating in the disposition of a matter before the Conference under 
the provisions of this subsection, the member may advise the Chairman of the 
reason for his or her possible disqualification, including a full disclosure of 
the financial interest involved. If the Chairman determines in writing 
pursuant to 1 8 U.S .C. 208(b) that the interest is not so substantial as to be likely 
to affect the integrity of the member's service to the Conference, the member 
may, upon receipt of such determination, vote and otherwise participate in the 
disposition of the matter. 

§302.6 General 

(a) Meetings 

All sessions of the Assembly shall be open to the public. Privileges 
of the floor, however, extend only to members of the Conference, to senior 
fellows, to liaison representatives, to special counsels, and to consultants and 
staff members insofar as matters on which they have been engaged are under 
consideration, and to persons who, prior to the commencement of the meeting, 
have obtained the approval of the Chairman and who speak with the 
unanimous consent of the Assembly. 

(b) Quorums 

A majority of the members of the Conference shall constitute a 
quorum of the Assembly; a majority of the Council shall constitute a quorum 
of the Council. 

(c) Separate Statements 

(1) A member who disagrees in whole or in part with a recommen- 
dation adopted by the Assembly is entitled to enter a separate statement in the 
record of the Conference proceedings and to have it set forth with the official 
publication of the recommendation in the Federal Register. A member's 
failure to file or join in such a separate statement does not necessarily indicate 
his agreement with the recommendation. 



123 



(2) Notification of intention to file a separate statement must be 
given to the Executive Secretary not later than the last day of the plenary 
session at which the recommendation is adopted. Members may, without 
giving such notification, join in a separate statement for which proper 
notification has been given. 

(3) Separate statements must be filed within 10 days after the close 
of the session, but the Chairman may extend this deadline for good cause. 



(d) 



Amendment of Bylaws 



The Conference may amend the bylaws provided that 30 days' notice 
of the proposed amendment shall be given to all members of the Assembly by 
the Chairman. 



(e) 



Procedure 



Robert's Rules of Order shall govern the proceedings of the 
Assembly to the extent appropriate. 




Secretary of Education Lamar Alexander hosted the June plenary reception for 
Conference members. 
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APPENDIX H- 

THE ADMINISTRATIVE 

CONFERENCE ACT 



TITLE 5, UNITED STATES CODE, CHAPTER 5 
Subchapter Ill-Administrative Conference of the United States* 

§571, Purpose 

It is the purpose of this subchapter to provide suitable arrangements 
through which federal agencies, assisted by outside experts, may coopera- 
tively study mutual problems, exchange information, and develop recommen- 
dations for action by proper authorities to the end that private rights may be 
fully protected and regulatory activities and other federal responsibilities may 
be carried out expeditiously in the public interest. 

§572. Definitions 

For the purpose of this subchapter— 

(1) "administrative program" includes a federal function which 
involves protection of the public interest and the determination of rights, 
privileges, and obligations of private persons through rule making, adjudica- 
tion, licensing, or investigation, as those terms are used in subchapter II of this 
chapter, except that it does not include a military or foreign affairs function 
of the United States; 

(2) "administrative agency" means an authority as defined by 
section 551(1) of this title; and 

(3) "administrative procedure" means procedure ust^'in carrying 
out an administrative program and is to be broadly construed t include any 
aspect of agency organization, procedure, or management whi h may affect 
the equitable consideration of public and private interests, the fairness of 
agency decisions, the speed of agency action, and the relationship of operating 
methods to later judicial review, but does not include the scope of agency 



♦Public Law 88-499, August 30, 1964, 78 Stat. 615; as codified by Public Law 89-554, 
September 6, 1966, 80 Stat. 388-390; as amended by Public Law 92-526, § 1 , October 2 1 , 1972, 
86 Stat. 1048; as amended by Public Law 95-293, § 1 (a), June 13, 1978, 92 Stat. 3 17; as amended 
by Public Law 97-258 §3(a)(l); as amended by Public Law 97-330, October 15, 1982, 96 Stat. 
1618; September 13, 1982, 96 Stat. 1062; as amended by Public Law 99- 170, October 14, 1986, 
100 Stat. 1198; as amended by Public Law 101-422, October 12, 1990, 104 Stat. 910. 
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responsibility as established by law or matters of substantive policy commit- 
ted by law to agency discretion. 

§573. Administrative Conference of the United States 

(a) The Administrative Conference of the United States consists of 
not more than 101 nor less than 75 members appointed as set forth in 
subsection (b) of this section. 

(b) The Conference is composed of— 

(1) a full-time Chairman appointed for a 5-year term by the Presi- 
dent, by and with the advice and consent of the Senate. The Chairman is 
entitled to pay at the highest rate established by statute for the chairman of an 
independent regulatory board or commission, and may continue to serve until 
his successor is appointed and has qualified; 

(2) the chairman of each independent regulatory board or commis- 
sion or an individual designated by the board or commission; 

(3) the head of each executive department or other administrative 
agency which is designated by the President, or an individual designated by 
the head of the department or agency; 

(4) when authorized by the Council referred to in section 575(b) of 
this title, one or more appointees from a board, commission, department, or 
agency referred to in this subsection, designated by the head thereof with, in 
the case of a board or commission, the approval of the board or commission; 

(5) individuals appointed by the President to membership on the 
Council who are not otherwise members of the Conference; and 

(6) not more than 40 other members appointed by the Chairman, 
with the approval of the Council, for terms of 2 years, except that the number 
of members appointed by the Chairman may at no time be less than one-third 
nor more than two-fifths of the total number of members. The Chairman shall 
select the members in a manner which will provide broad representation of the 
views of private citizens and utilize diverse experience. The members shall 
be members of the practicing bar, scholars in the field of administrative law 
or government, or others specially informed by knowledge and experience 
with respect to federal administrative procedure, 

(c) Members of the Conference, except the Chairman, are not 
entitled to pay for service. Members appointed from outside the federal 
government are entitled to travel expenses, including per diem instead of 
subsistence, as authorized by section 5703 of this title for individuals serving 
without pay. 

§574. Powers and Duties of the Conference 

To carry out the purpose of this subchapter, the Administrative 
Conference of the United States may- 

(1) study the efficiency, adequacy, and fairness of the administra- 
tive procedure used by administrative agencies in carrying out administrative 
programs, and make recommendations to administrative agencies, collec- 
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lively or individually, and to the President, Congress, or the Judicial Confer- 
ence of the United States, in connection therewith, as it considers appropriate; 

(2) arrange for interchange among administrative agencies of infor- 
mation potentially useful in improving administrative procedure; 

(3) collect information and statistics from administrative agencies 
and publish such reports as it considers useful for evaluating and improving 
administrative procedure; and 

(4) enter into arrangements with any administrative agency or major 
organizational unit within an administrative agency pursuant to which the 
Conference performs any of the functions described in paragraphs ( 1), (2), and 
(3). 

Payment for services provided by the Conference pursuant to para- 
graph (4) shall be credited to the operating account for the Conference and 
shall remain available until expended. 

§575. Organization of the Conference 

(a) The membership of the Administrative Conference of the 
United States meeting in plenary session constitutes the Assembly of the 
Conference. The Assembly has ultimate authority over all activities of the 
Conference. Specifically, it has the power to- 

(1) adopt such recommendations as it considers appropriate for 
improving administrative procedure. A member who disagrees with a 
recommendation adopted by the Assembly is entitled to enter a dissenting 
opinion and an alternate proposal in the record of the Conference proceedings, 
and the opinion and proposal so entered shall accompany the Conference 
recommendation in a publication or distribution thereof; and 

(2) adopt bylaws and regulations not inconsistent with this sub- 
chapter for carrying out the functions of the Conference, including the 
creation of such committees as it considers necessary for the conduct of 
studies and the development of recommendations for consideration by the 
Assembly. 

(b) The Conference includes a Council composed of the Chairman 
of the Conference, who is Chairman of the Council, and 10 other members 
appointed by the President, of whom not more than one-half shall be 
employees of federal regulatory agencies or executive departments. The 
President may designate a member of the Council as Vice Chairman. During 
the absence or incapacity of the Chairman, or when that office is vacant, the 
Vice Chairman shall serve as Chairman. The term of each member, except 
the Chairman, is 3 years. When the term of a member ends, he may continue 
to serve until a successor is appointed. However, the service of any member 
ends when a change in his employment status would make him ineligible for 
Council membership under the conditions of his original appointment. The 
Council has the power to- 

(1) determine the time and place of plenary sessions of the Confer- 
ence and the agenda for the sessions. The Council shall call at least one 
plenary session each year; 
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(2) propose bylaws and regulations, including rules of procedure 
and committee organization, for adoption by the Assembly; 

(3) make recommendations to the Conference or its committees on 
a subject germane to the purpose of the Conference; 

(4) receive and consider reports and recommendations of commit- 
tees of the Conference and send them to members of the Conference with the 
views and recommendations of the Council; 

(5) designate a member of the Council to preside at meetings of the 
Council in the absence or incapacity of the Chairman and Vice Chairman; 

(6) designate such additional officers of the Conference as it 
considers desirable; 

(7) approve or revise the budgetary proposals of the Chairman; and 

(8) exercise such other powers as may be delegated to it by the 
Assembly. 

(c) The Chairman is the chief executive of the Conference. In that 
capacity he has the power to- 

(1) make inquiries into matters he considers important for Confer- 
ence consideration, including matters proposed by individuals inside or 
outside the federal government; 

(2) be the official spokesman for the Conference in relations with 
the several branches and agencies of the federal government and with 
interested organizations and individuals outside the government, including 
responsibility for encouraging federal agencies to carry out the recommenda- 
tions of the Conference; 

(3) request agency heads to provide information needed by the 
Conference, which information shall be supplied to the extent permitted by 
law; / 

(4) recommend to the Council appropriate subjects foraction by the 
Conference; 

(5) appoint, with the approval of the Council, members of commit- 
tees authorized by the bylaws and regulations of the Conference; 

(6) prepare, for approval of the Council, estimates of the budgetary 
requirements of the Conference; 

(7) appoint and fix the pay of employees, define their duties and 
responsibilities, and direct and supervise their activities; 

(8) rent office space in the District of Columbia; 

(9) provide necessary services for the Assembly, the Council, and 
the committees of the Conference; 

(10) organize and direct studies ordered by the Assembly or the 
Council, to contract for the performance of such studies with any public or 
private persons, firm, association, corporation, or institution under title III of 
the Federal Property and Administrative Services Act of 1 949, as amended (4 1 
U.S.C. §§251-260), and to use from time to time, as appropriate, experts and 
consultants who may be employed in accordance with section 3 1 09 of this title 
at rates not in excess of the maximum rate of pay for grade GS- 1 5 as provided 
in section 5332 of this title; 
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(11) utilize, with their consent, the services and facilities of federal 
agencies and of state and private agencies and instrumentalities with or 
without reimbursement; 

(12) accept, hold, administer, and utilize gifts, devises, and be- 
quests of property, both real and personal, for the purpose of aiding and 
facilitating the work of the Conference. Gifts and bequests of money and 
proceeds from sales of other property received as gifts, devises, or bequests 
shall be deposited in the Treasury and shall be disbursed upon the order of the 
Chairman. Property accepted pursuant to this section, and the proceeds 
thereof, shall be used as nearly as possible in accordance with the terms of the 
gifts, devises, or bequests. For purposes of federal income, estate, or gift 
taxes, property accepted under this section shall be considered as a gift, 
devise, or bequest to the United States; 

(13) accept voluntary and uncompensated services, notwithstand- 
ing the provisions of section 1342 of Title 31; 

(14) on request of the head of an agency, furnish assistance and 
advice on matters of administrative procedure; 

(15) exercise such additional authority as the Council or Assembly 
delegates to him; and 

(16) request any administrative agency to notify the Chairman of its 
intent to enter into any contract with any person outside the agency to study 
the efficiency, adequacy, or fairness of an agency proceeding (as defined in 
section 551(12) of this title). 

The Chairman shall preside at meetings of the Council and at each 
plenary session of the Conference, to which he shall make a full report 
concerning the affairs of the Conference since the last preceding plenary 
session. The Chairman, on behalf of the Conference, shall transmit to the 
President and Congress an annual report and such interim reports as he 
considers desirable. 

§576. Aiithorization of Appropriations 

There are authorized to be appropriated to carry out the purposes of 
this subchapter not more than $2,000,000 for fiscal year 1990, $2, 100,000 for 
fiscal year 1991, $2,200,000 for fiscal year 1992, $2,300,000 for fiscal year 
1993, and $2,400,000 for fiscal year 1994. Of any amounts appropriated 
under this section, not more than $ 1 ,500 may be made available in each fiscal 
year for official representation and entertainment expenses for foreign 
dignitaries. 
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